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Attachment 3 - Revised Conditions of Consent 
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LIVERPOOL CITY COUNCIL 

  
 

CITY PLANNING REPORT 
 

ORDINARY MEETING 28/11/2012
 
ITEM NO: PLAN 06 FILE NO: DA-591/2012 
SUBJECT: VOLUNTARY PLANNING AGREEMENT 

ACCOMPANYING DEVELOPMENT APPLICATION DA-
591/2012 

OWNER: MR F PIGNATARO AND MRS C PIGNATARO 
APPLICANT: R S CANCERI PTY LTD 
COMMUNITY 
STRATEGIC 
PLAN 
REFERENCE: 

DECISION MAKING PROCESSES ARE TRANSPARENT 
AND THE COMMUNITY HAS OPPORTUNITY TO BE 
INVOLVED 

 

EXECUTIVE SUMMARY: 
 
Council has received and considered Development Application DA-591/2012 which seeks 
development consent for the subdivision of a residue lot into 14 lots and the associated 
construction of 14 dwellings on each of the lots at 75 - 85 Flynn Avenue, Middleton 
Grange.  
 
The application is accompanied by a written request in accordance with Clause 4.6 of 
Liverpool Local Environmental Plan 2008 (LLEP 2008) to vary Clause 7.11 in relation to 
minimum dwelling density. The proposal seeks a 6% variation from this development 
standard. 
 
The development application is accompanied by an offer of a Voluntary Planning 
Agreement (VPA).  The item of offer contained within the VPA is for a monetary 
contribution for local community, recreation, transport and drainage facilities in accordance 
with the lot yield required by Clause 7.11.  
 
Council’s endorsement is sought as part of this report to execute the VPA. If Council 
resolves to execute the VPA, development consent for the subdivisions can then be issued 
under Officer Delegation. 
 
It is recommended that Council endorse the offered Voluntary Planning Agreements and 
delegate the General Manager to execute the deed and affix the seal of Council.   
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DETAILED REPORT: 
 
The Site 
The site the subject of this development application is proposed Lot 33 created in the 
subdivision of Lots 265 and 266 in DP 2475, No. 75-85 Flynn Avenue, Middleton Grange.  
The subject site is identified below. 
 

Figure 1: Aerial of subject site 
 
The site is located to the west of the Middleton Grange town centre and is directly 
surrounded by residential zoned land that is being developed for residential purposes.  
 
Background 
The subject site has been the subject of two previous development applications for 
subdivisions which were approved under delegation.  Details of these applications are as 
follows: 
 
DA Number Proposed works Determination 
 DA-588/2012 Subdivision creating 9 

residential lots (Lots 11-19), 1 
residue lot, construction of 
roads, demolition of existing 
dwelling 

Approved 

 DA-589/2012 Subdivision creating 12 
residential lots (Lots 21-32), 1 
residue lot, construction of 
roads, demolition of existing 
dwelling 

Approved 

SUBJECT SITE 

APPROXIMATE AREA 
OF PROPOSED 
DEVELOPMENT 
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Development Application DA-589/2012 approved residue Lot 33 which is the subject of 
this development application.  A copy of the subdivision layout which created residue Lot 
33 is illustrated in Figure 2 below. 
 

 
Figure 2: Approved subdivision 
 
The Proposal 
Council is receipt of an application which seeks development consent for the subdivision of 
residue Lot 33 created in DA-589/2012 into 14 lots and the associated construction 
dwellings on each proposed lot.  The lots being created as part of this subdivision range in 
area between 254.2m² and 351.5m².  Each lot has a minimum width of 9m.   
 
The dwellings which also form part of the application are two storey in built form and are 
considered to be consistent with the desired future residential character for Middleton 
Grange.  Assessment of the dwelling component of the application against the relevant 
development standards and controls has demonstrated the proposal is generally compliant 
with the relevant provisions. 
 
As identified earlier, the development application is accompanied by an offer of a VPA.  
The item of offer contained within the VPA is for a monetary contribution for local 
community, recreation, transport and drainage facilities in accordance with dwelling 
density provisions contained in LLEP 2008. Should Council resolve to accept and endorse 
the offer of the VPA, the development application can be determined under delegation. 
 

RESIDUE LOT 
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Development Controls 
The main issue that has been identified concerning this application is the variation to 
minimum dwelling density requirements prescribed by Clause 7.11 of LLEP 2008.  
 
Dwelling density requirements in Middleton Grange 
Clause 7.11 and the associated Dwelling Density Map establish the primary controls over 
the dwelling density for both the subject site and all of Middleton Grange. The dwelling 
density provisions provide for higher dwelling density to occur in areas of higher amenity 
and in areas that are in proximity to existing and proposed services and facilities such as 
public transport and commercial centres. 
 

 
Figure 3: Dwelling Density Map extract from LLEP 2008 
 
The subject site being Lots 265 and 266 are mapped under the LLEP 2008 as having the 
minimum required density of partly 23 dwellings per hectare (ochre) and partly 30 
dwellings per hectare (brown) as illustrated in Figure 3. 
 
Based on the Dwelling Density Map, the site in its entirety is required to provide a total of 
54 residential lots.  A breakdown of the residential lots provided under previous approved 
development applications and current applications yet to be determined is illustrated in 
Table 2 below. 
 
 
 
 
 
 
 
 
 

SUBJECT SITE 
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DA Number Proposed Works Determination Lots Provided
DA-588/2012 Subdivision creating 9 

residential lots, 1 residue 
lot, construction of roads 
demolition of existing 
dwelling 

Approved on 5 
June 2012 

9 

DA-589/2012 Subdivision creating 12 
residential lots, 1 residue 
lot, construction of roads, 
demolition of existing 
dwelling 

Approved on 27 
June 2012 

12 

DA-590/2012 Subdivision creating 17 
residential lots, 
construction of 17 
dwellings 

Under 
assessment  

17 

DA-591/2012 Subdivision creating 14 
residential lots, 
construction of 14 
dwellings 

Under 
assessment 
(forms part of 
this agenda) 

14 

Total 
residential lots 

52 

 
As illustrated in Table 2, a cumulative total of 52 lots are provided on the site.  This 
represents a shortfall of two lots and a 6% variation to the development standard.  It is 
noted for way of background that DA-591/2012 is also accompanied by an offer of a VPA 
for the one lot shortfall and also forms part of this Council agenda. 
 
An illustration of all development applications approved and under consideration is 
provided in Figure 4. 
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Figure 4: Plan of whole subdivision 
 
Exceptions to Development Standards 
The Development Application is accompanied by a written request to vary a development 
standard Clause 7.11 Dwelling Density pursuant to Clause 4.6 of LLEP 2008. 
 
It is considered that there are sufficient environmental planning grounds to support the 
variation to the dwelling density requirements of Clause 7.11 and that the proposed plan of 
subdivision is still consistent with the objectives of the dwelling density requirements, in 
that:  
 

 The proposal provides for a range of lot sizes which is considered adequate to 
contribute to the efficient use of land for residential purposes.  

 The proposal provides for a sufficient number of residential lots which will ensure 
the viability of public transport and services found in the Middleton Grange Town 
Centre.  

 The proposal is accompanied by a Voluntary Planning Agreement which will see 
the land owner contribute Section 94 contributions in accordance with the 
dwelling density requirements rather then on the number of lots proposed as part 
of the application.  

 
Planning Agreement 
A planning agreement can be made under section 93F of the Environmental Planning & 
Assessment Act 1979 (the Act) and is a voluntary agreement between Council and the 
developer, under which the developer is required to dedicate land free of cost, pay a 
monetary contribution or provide other material public benefit, or any combination of these, 
to be used towards a public purpose. 
 

LOTS 201-217 
TO BE 
CREATED IN 
DA-590/2012 

LOTS 331-344 
TO BE 
CREATED IN 
DA-591/2012 
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The Act specifies that a public purpose includes the provision of public amenities or public 
services, the provision of affordable housing, the provision of transport or other 
infrastructure relating to the land, the funding of recurrent expenditure relating to any of 
these, the monitoring of the planning impacts of a development and the conservation or 
enhancement of the natural environment.  
 
Voluntary Planning Agreement for Lots 265 and 266 in DP 2475 
A VPA offer has been made by the landowners of lots 265 & 266 DP 2475 in conjunction 
with Development Applications for a subdivision of the property that is being determined 
under Officer Delegation. 
 
The monetary contribution levied within the subject VPA is based on a subdivision plan 
compliant with the dwelling density requirements of LLEP 2008 which requires a yield of 
54 dwellings for the entire site. 
 
The subject VPA levies for one additional lot which is the shortfall of this current 
subdivision application.  The VPA offered in conjunction with DA-590/2012 will provide the 
monetary contribution for the other lot and ensure that a total of 54 residential lots are 
levied for in accordance with LLEP 2008. 
 
Monetary Contribution 
An offer has been made by the land owners of Lots 265 & 266 in DP 2475 in respect of a 
VPA as follows:  
 

 A monetary contribution to Council for a Stage to Council prior to the issue of a 
Subdivision Certificate for that Stage / Consent 

 A monetary contribution of $31, 804 with respect to  DA 591/2012  
 
Exhibition of VPA 
The VPA was publicly exhibited for 28 days from 26 September 2012 to 24 October 2012 
in accordance with the provisions of the Environmental Planning and Assessment 
Regulation 2000. No submissions were received during the exhibition period.  
 
Public purpose and public benefit 
The public purpose of the VPA offers includes the payment of a monetary contribution for 
local facilities within Middleton Grange in accordance with the endorsed contributions plan. 
The nexus of the monetary payment has been calculated for the number of lots to be 
required pursuant to Clause 7.11 of LLEP 2008, being a total of 54 lots. 
 
Payment of the monetary contribution as contained within the VPA will contribute to local 
community, recreational, transport and drainage facilities within Middleton Grange, as 
contained within the Liverpool Contributions Plan 2009 (Middleton Grange). 
 
Middleton Grange is envisioned to have a high quality public domain of parks and playing 
fields, streets, footpaths and open space. Water quality, run-off and drainage will be 
incorporated into the existing watercourses and are to have a high aesthetic appeal. The 
monetary payment will assist in ensuring adequate contributions are levied to achieve this 
planning vision for Middleton Grange.   
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The proposed development application for subdivision which are being considered in 
conjunction with the VPA will also assist in activating land release within this portion of 
Middleton Grange. 
 
Conclusion 
The subject development application is considered to have merit and is considered to be 
worthy of support. While the proposal does result in a variation to the Minimum Dwelling 
Density provision, the proposal will provide for appropriately sized development lots that 
are located within close proximity to both open space and the Middleton Grange Town 
Centre.  
 
The developer has offered to enter into a VPA to ensure that appropriate contributions are 
made towards the necessary local community, recreational, transport and drainage 
facilities as contained within the Liverpool Contributions Plan 2009 (Middleton Grange). 
 
It is considered that the VPA has both planning and public benefit and on this basis the 
VPA should be endorsed and accepted.  
 

FINANCIAL IMPLICATIONS: 
 
Council will receive appropriate contributions towards necessary local community, 
recreational, transport and drainage facilities as contained within Liverpool Contributions 
Plan 2009 (Middleton Grange). 
 

RECOMMENDATION: 
 
That Council: 
 

1. Accepts the offer of a Voluntary Planning Agreement accompanying DA-591/2012. 
 

2. Delegates to the General Manager to execute the deeds and affix the seal of 
Council. 

 

SIGNED BY: 
 
Milan Marecic 
Director 
City Planning 
 

 
 
 

 
Attachments: 1. Applicant and Land Owner Details  

2. Plan of subdivision for DA-591/2012 
3. Voluntary Planning Agreement 
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Attachment 1 - Applicant and Land Owner Details 
 
Applicant Details  
 
CORPORATE DETAILS 
Registered Name R.S Canceri Pty Limited 
Registered Address Narellan NSW 
OFFICER HOLDERS 
Director Name Suburb & State 
Janine Canceri  
 
Robert Canceri 

Chipping Norton NSW 
 
Chipping Norton NSW 

 
Note: Land owner details are not available as they are not a company.  
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Attachment 2 - Plan of subdivision for DA-591/2012 
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Attachment 3 - Voluntary Planning Agreement 
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