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PARTIES

1

2

LIVERPOOL CITY COUNCIL of 1 Hoxton Park Road, Liverpool, NSW 2170 (the Gouncil).

DEFENCE HOUSING AUSTRALIA of 26 Brisbane Avenue, Barton, ACT 2600 (the
Developer).

A

B

The Developer is the registered proprietor of the Land.

The Developer has made an application to the Council for the Instrument Change so as to
enable an application to be made to the Council for Development Consent.

The Developer acknowledges that if the Development Consent is granted
Development carried out it is likely to increase the demand for the provision
lacililies.

D As a @nsequence of ihe matters set out in paragraph C the Developer has otfered lo
dedicate the Designated Land and carry out the Works il lhe Instrument Change is
gazetted and Development Consenl is granted.

1. DenurnoHs

Unless the context otherwise requires the definitions and interpretational rules contained in
Schedule 2 apply in the interpretatlon of tsrms used in this Agreement.

APPLICATIoN AND OPERATIoN oF AGREEMENT

Planning Agreement

The parties agrea that this Agreemenl is a planning agreement:

(1) within the meaning set out in s93F of the Act; and

(2) governed by Subdivision 2 of Dvision 6 of Pan 4 of the Act.

Application

This Agreement applies to both the Land and the Developmenl.

Operation

(1) Subject to paragraph 2.3(2) this Agreement operates from the date it is executed
by both parties.

and the
of public

2.

2.1
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(2) The following clauses of this Agreement will only operate if and when the
lnstrument Change is gazetted and the Council grants Developmenl Consent:

(a) Clause 3; and

(b) Clause L

3. Pnovrsror'r oF CoNTRTBUTToNS

Designated Land and Works

(1) .The Developer must dedicate and transfer the Designated Land to the Csuncil f ree
of cost and free of any trusts, estates, interests, covenants and encumbrances
when such transfer is registered at the Land and Property lnformation Off'rce of
New South Wales.

(2) Th€ Devetoper must carry out and complele the Works free of cost to the Council.

Standard of Construction

The Developer must construcl and complete the Works in accordance with the following
and in the event of an inconsistency in lhe following order of priority:

(1) in accordance with the requirements of, or consents issued
Authority;

in accordarrce with Australian Standards applicable to works of the same nature as
each aspecl of the Works; and

in a proper and workmanlike manner complying with cunent industry practice and
standards relating to each aspect ol the Works.

Timing of Completion

Each item of Work must be completed by the iime or date specilied in the column in
Schedule 3 headed 'Completion Date' oppos'rte the relevanl iiem ol Work in that Schedule.

Completion

(1) The Developer must provide a completion notice to the Council within fourteen (14)
days of completing any aspecl oJ the Works (Completion Notice).

(2) The Council must inspect the Works set out in a Completion Notice within tourleen
(14) days of the receipl of that notice.

(3) Within the earlier of:

(a) fourteen (14) days of inspecting the Works set out in a Completion Notice;
and

(b) twenty eight days lrom the receipt of the relevant Completion Notice,

the Council must provide notice in writing to the Developer that the Works set out
in the Comoletion Notice:

(c) have been compleied satisfactorily; or

by, any relevant
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(d) have not been completed satisfactorily, in which case the notice must also
detail:

(i) those aspects ol the Works which have not be completed
satisfactorily; and

(iD the work the Council requires the Developer to carry out in order lo
rectify the def iciencias in those aspects ol the Works.

lf the Council does not provide the Developer with notice in accordance with
paragraph (3) the Works s€t oul in the Completion Notice will be deemed to have
been completed satisfactorily.

Where the Council serves notice on the Developer pursuant to paragraph (sxd) the
Developor must:

(a) rectify the Works in accordance wilh that nolice within lhree (3) months
from the date it is issued by the council; or

(b) seff€ a notice on the Council lhat il disputes the matters set out in the
notice.

Where the Developer:

(a) serves notice on the Council in accordance with paragmph (s)(b) the
dispute reGolution provisions of lhis Agreement apply; or

(b) rectifies the Works in accordance with paragraph (sXa) it must serve upon
the Council a new Completion Notice for the Works it has rectified (New
Completion Notice).

The provisions ol paragraphs (2) - (6) (inclusive) apply to any New Completion
Notice issued by the Developer in accordance wilh paragraph (6).

The Developer musl do all things necessary to enable each parcel of the
Designated Land to be dedicated or transferred to Council within 28 dap ol the
issue of a Final Completion Notice in relation to the last item of Works required to
be completed on that parcel ol the Designated Land.

Once a parcel ol Deslgnated Land is dedicaled or transferred to the Council, the
Council accepts ownership, possession and conlrol of that land and oi any Works
carried oul on that land.

Where a Final Comptetion Notice has been issued for any pari of the Works but
those Works:

(a) have not been completed in accordance with paragraph 3.a(3XdXii); or

(b) contain a rnalerial defect which:

(i) adversely affects the ordinary use and/or enjoyment of the relevant
worKs; or

(ii) will require mainlenance or rectification works to be perlormed on
them at some time in the future as a result of the existence of the
delect;
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Council may, but only within twelve (12) months f rom lhe issue ot a Final
Completion Nol'ce for the relevani Works:

. (c) serve notice on lhe Developer in accordance with paragraph (sXd); and

(d) upon service of the notice the provisions of paragraph 3.4(5) apply except
that the words three (3) months' in paragraph (5)(a) is replaced with the
words "six (6) months'.

(1 1) A Completion Nolice must:

(a) be in writing;

(b) be issued by an Independenl Engineer; and

(c) contain an acknowledgment lrom the Independent Engineer that il is
recognised that the Council relies upon the certification provided by the
engineer.

(12) For the purposes ol this clause:

' Final Gompletion Nolice means the Completion Notice or the New Completion
Notice in relation to whichi

(a) the Council has provided th6 Developer with notice in writing that the. relevant Completion Notice or New Completion Notice has been completed
satislactorily in accordarrce with paragraph (sXc) ; or

(b) the works refened to in the rele\rant Completion Notice or New Completion
Notice are deemed to have been completed satisfactorily in accordance
with paragraph (4).

APPLTCATToN oF s94 & s94A

Application

This Agreement excludes the application of section 94 or section 94A of the Act io the
Development except for contributions that could laMully be imposed on the Development
Consent under Section 94 of the Act thdt are in accordance with Liverpool Gonlributions
Plan 2001 (as amended or replaced from time to time) for:

(1) city wide and district community facilities contributions (at the established areas
rate); and

(2) administration contributions (at the established areas rate).

Consideration ol Benefits

Section 94(6) of the Act does not apply to the Works or Designated Land that are to be
canied out or provided pursuanl to this Agreement and those benefils are nol to be laken
into consideration when imposing a condition under section 94 of the Act, other lhan as set
out in clause 4.1 .
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Permitted Contributions

For the avoidance of doubt, the Council confirms that each type of section 94 contilbution
that may stilt be imposed in accordance with clause 4.1 of this Agreement will be imposed
at either the subdivision stage or the construction stage, but not at both stages.

REGrsrRATloN oF THts PuttHtuc AeRrelrteuf

Obligation io Register

The Developer wjll ensure that this Agreement is registered on the tiUe of the Land as soon
as practlcable after the daie of this Agreement,

Effect of Registration

Subject to clause 5.3 if the Land is subdivided and/or Assigned prbr to the determination of
this Agreement lhen:

(1) this Agreement will remain registared on lhe title of the lots crealed by virtue of any
such subdivision, or lurlher subdivision, of the Land; and

(2) the provisions of this Agreement will be jointly and sevarally binding on, and
enforceable against, lhe owner for the time being of:

(a) the lots created by virtue of any euch subdivision, or lurther subdivision, of
the Land; and/or

(b) . thepartsof theLandAsslgnedtoathlrd party,

as if that person had entered into this Agreement therhselves.

Partial Dascharge ol Agreement

(1) The Council witl do all things necessary to allow the Developer to rernove this
Agreement trom the title of a Residential Lot as quickly as practicable upon request
by the Developer where the Developer has complied with its obligatbns under this
Agreement with r€sp€cl to th€ relevant Residential Lot.

(2) In particular, if the Developer has complied with its obligations under this
Agreement with respect to a Residential Lot, the Council will provide the Developer
with the relevant lorm executed by the Council, which permits the removal oJ lhe
registration of this Agreement from the litle of that Residential Lot, within 10
Business Days ol receipt of a written request from lhe Developer for that form.

DevetopeR WlRnlHrtes

The Developer warrants to Council thal it is:

(1) legally and benef icially entitled to the Land;

(21 able to fully comply with its obligations under thb Agreement.

1 16547232 \ 0430364 \ JMH01
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7. DersRrurrrueloN oF THrs AeReeMeNr

(1) This Agreement will determine upon the Developer satisfying all its obligalions
under the Agreement.

(2) Upon the determination of this Agreement the Council will do all things necessary
to allow tfre Developer to remove lhis Agreement from the title of the whole or any
part of the Land as quickly as practicable.

(3) In particular, upon determination of this Agfeement, the Council will provide the
Developer with the relevant form executed by the Council, which permits the
removal of the registralion of lhis Agreement from the title to the Land, within 10
Business Days of receipt of a writlen request lrom the Developer lor that form.

SecuRrw

Prohibition

Neilher pady may Assign their rights under lhis Agreement without the prior wriften consenl
of the other party.

Assignment of Land

The Developer must not Assign its interest in the Land (other than a Besidential Lot)
unlesg:

(1) the Council consents to the assignment, which consent will not be unreasonably
withheld; and

(2\ the proposed assignee enters into an agre€ment to the salisfaction of the Council
under which the assignee agrees lo be bound by the terms of this Agreemenl; and

(3) the proposed assignee (if it is a non govemment organisation) provides to the
Council the Bank Guarantee which lhe Council may call on withoul notice to lhe
assignee il:

(a) the Designated Land is not transferred to the Council in accordance with
Clause 3.4(8); and / or

(b) the Works are not completed in accordance with Clause 3.3 of this' Agreement.

Council'6 consideration of proposed assignment

When considering \,vhether to grant consent to a proposed asslgnment by lhe Developer of
its interest in the Land, the Council is entitled to take into account:

(a) whether the proposed assignee has the capacity, experience and expertise to
satisly the obligations of the Developer under this Agreement;

any offer of security, which may involve a guarantee and for indemnity and

the tinancial resources of the proposed assignee.
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REuew & AMENDMENT

(1) lf either party requests a review ol the whole or any parl of th'F Agreement then the
parlies must use their best endeavours, acting in good faith, to review the
Agreemenl in accordance with that request.

(21 lf the parties agree to amend this Agreem€nt as a result of a review conducted
under paragraph (1) then any such amendment must be made in writing signed by
both parties and clause 93G of the Act must be complied with.

10. DrsPUTE Resoturott

10.1 Notice of Dispute

lf a party believes that there is a Dispute then:

(1) that party musl give notice in writing to the other party stating that there is a
Dispute; and

(2) the notice referred to in paragraph (1) must outline:

(a) whal the party believes the dispute to be; and

(b) what the party wants to achieve; and

(c) what the party believes will settle the Dispute; and

(d) who will be the party's Representatives to negotiate lhe dispute.

Consultation between the Representatives

Within lifteen (15) Business Days of a notice served in accordance whh clause 10.1(1) the
Representatives must meet in order to resolve the Dispute.

Settlement of Dispute and mediation

(1) lf the Dispute cannot be resolved by the Representalives within a further fifteen
(15) Business Days of a meeting belween the Representatives in accordance with
clause 10.2 then the Dispute must be submitted to mediation by a mediator
selected:

(a) bythe parties: or

(b) if the parties cannot agree on a medialor, by the President of the
Australian Commercial Disputes Centre.

(2) The parties are to appoinl a mediator who ls appropriately qualified and have
practical experience in the area of lhe Dispute.

(3) Any costs incurred in the mediai'ron ol the Dispute are to be bome equally by the
parties.

10.4 Exclusivity of dispule resolution procedure

(1) Both parties must adhere to lhe dispute resolution prbcedure set out in this
Agreement.
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(2) The only time that either party may depart from lhe dispute resolution procedure
set out in this clause is when urgent interlocutory relief is required to restrain a
breach or threatened breach of thb Agreement.

DEFAULT IN PERFoRMANoE

T

11 .1 Events of defaull

The Developer commits an "Event of Detaulf il it breaches a term of this Agreement.

11.2 Consequences of Events of default

Where the Developer commits an Event of Default the Council may serve a notice on the
Developer requiring lhe relevant breach to be rectified within seventy two (72) days of the
date of the notice.

11,3 No restriction on rights

The rights vested in the Council pursuant lo clause 1'1, .2 do not prevent the Council from
exercising any other rights that it may possess at law.

TERMINATIoN

12.7 Termination

This Agreement lerminates in the event that the parties agree In writing to terminate the
operation of this Agreement at any time.

PosmoN oF CouNctL

13.1 Consentaulhority.

The parties acknowledge that Council is a consent authority wilh statutory rights and
obligations pursuant lo the terms ol the Planning Legislation.

13.2 Construction of Agreement to fetler powers

No term of ihis Agreement is to be conslrued, or to operate, so as to fetter, limit, restric-t or
otherwise interfere with the exercise of Council's statutory powers, discretion or duly.

13,3 Reading down ol provisions

lf any provision of this Agreement would, or could likely, operate so as to fetter, limit,
restrict or otherwbe interfere with the exercise of Council's statutory powers, discretion or
duty then that provision is, to the extent necessary for it not to fettel, limit, restricl or
otherwise interfere with the exercise of Council's statulory powers, discretion or duty:

(1) be read down, if possible; or

(2) severed from this Agreement.

1 1 6547 232 \ 0430364 \ J M H01
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13.4 No Obligations

Nothing in lhis Agreement will be de€med to impose any
exercise any of ils lunclions under the Acl in relation to lhe
lhe Land or the Development in a certain manner.

Connoenneltw

obligation on the Council to
Current LEP, the Draft LEP,

14.1 Agr6ement not Conf idential

The parties acknowledge thal ihis Agreement:

(1) is not confidential;

(2) may be treated as a public docurnent by the Council; and

(3) may be publicly exhibited and reported withoul restriction by either party.

GST

I
I
I 15.
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15.1 Consideration does not include GST

The consideration expressed in lhis Agreement (unless otherurise specified) is GST
exclusive and does nol include any amount tor GST.

15.2 GST Payable

Subject lo subclause 15.3, it anything supplied under or in connection with this Agreement
constitutes a 'taxable supplyr made for GST exclusive consideration, the supplier may,
subject to lirst issuing a lax invoice, recover lrom the recipient ol the supply an amount on
account of the GST payable in respect of that ta@ble supply (GST Amount).

The GST Amount shall be:

(1) equal to the qvalue" of the supply calculated in accordance with the GST Act
muftiplied by the prevailing GST rate; and

subject to subclauses 1 5.3 and 15.4, payable within fourteen days of written
demand by ihe supplier to the recipient.

15.3 Non-MoneiaryGonsideration

The parties acknowledge that some of the supplies made under or in connection with this
Agreement will be made for consideralion which is or includes non-monetary consideration.

In relation to those supplies (which are referred lo in this clause as Consideration in Kind
Supplies) it is agreed as follows:

(a) if the consideration for a Consideration in Kind Supply is wholly non monetary:

(i) the non-monetary conskJeralion for the Consideration in Kind Supply !s GST
inclusive and will not be increased on account of GST undet subclause 15.2;
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(ii) the parties agree that the GST inclusive market value of each Consideration in
Kind Supply and the consideration for that supply (being, in tum, a Consideration in
Kind Supply) are equal;

(iii) the parties will each include in any Tax lnvoice, issued by it in respect of a
Consideration in Kind Supply made by it in retum for a Consideration in Kind Supply
by the other, the same amount on account of the GST inclusive market value of the
supply to which the Tax Invoice relates being the "price' for that supply;

(1v) prior to lhe bsue of ths Tax Invoices referred to in subparagraph (iv) of thls
subclause the parties shall use their best endeavouts to agree upon the GST
inclusive market value of the reciprocal Consideration in Kind Supplies and, failing
agreement, shall accept as final and binding the GST inclusive market value of the
reciprocal Consideration in Kind Supplies determined (at the cost of the parties and
shared equally between them) by an independent experl nominated by the Presidenl
or other most senior officer of the Institule of Chartered Accounlants in Australia;

(b) if lhe consideralion is, in part, monetary and, in part, non-monetary ihen:

. (D part of the supply shall be treated as made for the non monetary consideration and
shall for the purposes of this ctause be treated as a "Consideration in Kind Supplf to
that extent and 6hall be subject to the operation of paragraph (a) of this subclause;

(ii) the remaining part of the supply shall be treated as made for monelary
consideration which is GST exclusive and subject to the operatlon of subclause t 5.2.

15,4 Market Value

lf the Commissioner of Taxation or a Court determines for any reason whatsoever that any
of the Consideralion in Kind Supplies refered lo in subclause 15.3 which each ol the
parties make in return for the other do not have an equal GST inclusive maftet value tor
GST purposes, then:

(a) if the Consideration in Kind Supply made by a party is determined lo have a greater
GST inclusive market value than the reciprocal Consideralion in Kind Supply made by the
second party, then the first party will pay lo lhe second party an additional amount equal to
the ditference multiplied by the prevailing GST rate within 1O Business Days of the date the
relevant determination is made;

(b) the parties will do all things required, Including issuing new tax lnvoices and adjustrnent
notes (if necessary), to give eflect to the relevant determinations by the Commissioner or
Court: and

1s.5

(c) any amount payable under this subclause 15.4 is GST inclusive and will not be
increased on account of GST under subclause 15.2.

Adiustment Event

lf in relation to a laxable supply under or in connection with this Agreement an "adjustment
evenf' occurs that gives rise lo an "adjustment", then the GST Amount will be adjusted
accordingly and, where clause 15.2 applies to the taxable supply and a payment is
necessaryr a payment will be made to retlect the change in the GST Amount (by the
recipient to the supplier in respect of an increase in the GST Amount and by lhe supplier lo
the recipient in respect of a decrease in the GST Amount). lf a payment is required, it will
be made within 10 Business Days ol the issue of an "adiustment note' by the supplier who
musl issue an 'adjustment note' immediately upon becoming aware ol the "adiustment
evenl" concerned.
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15.6 Reimbursement

Nohvithstanding any other provision of this Agreemenl, any amount payable under or in
connection with this Agreement, which is calculated by reference to a cost, expense or
amount paid or incurred by a party to this Agreement, will be reduced by an amount equal
lo any input tax credit to which that party is entitled in respect ol that cost, expense or
amount.

15.7 Defined GST Terms

Terms in this clause 15 in quotation marks shall have the meaning ascribed lo them in the
GST AcT.

16. Msceluneous

16.1 Obligation to act in good faith

The parties must at all times:

(1) cooperate and use thek best endeavours to profitably and professionally give effect
to the rights and obligations of the parlies set out in this Agreement; and

(21 not unreasonably detay any action, approval, direction, determination or decision
which is required of it; and

(3) make approvals or dedslons that are required of it in good faith and in a manner
consistent with the completion of th6 transactions set out in this Agre€ment; and

(4) be iust and laithlul in its activities and dealings with the other parties.

162 Legal cos-ts

The Developer agre€s to:

(1) pay or reimburse the reasonable legal coots and disbursements of the Council of
the negotiation, preparation, execution, and stamping of lhis Agreement.

(2) pay the reasonable legal costs and disbursements referred to in paragraph (1)
within fourteen (14) days of receipt of a Tax Invoice from the Council.

17. ADMrNrsrRATrvEPRovrsrolrs

17.1 Notices

(1) Any notice, consent or oth€r communication under this Agreement shall be in
writing and signed by or on behalf of the person giving it, addressed to lhe person
to whom il ls to be given'and:

(a) delivered to that person's address; or

(b) sent by pre-paid mail to that person's address; or

(c) transmitled by lacsimile to lhat person's address.

(2') A notice given to a person in accordance with this clause is treated as having been
given and received:

1 1 6547 232 \ 0430364 \ JMH01



I
t
I
t
I
t
t
I
I
I
t
I
I
T

t
I
I
I
I
I
t

if delivered lo a person's address, on the day of delivery if a Business
Day, otherwise on the next Business Day; and

if sent by pre-paid mail, on lhe lhird Business Day after posting; and

if transmitted by lacsimile to a person's address and a corect and
complele transmission report is received, on the day of kansmission if a
Business Day, othenrise on the next Business Day.

(3) For the purpose of this clause the address of a person is the address set out in this
Agreement or another address of which that person may lrom time to time give
notice to each other person.

17.2 Entire Agreemenl

This Agreement is the entire agreement of the parties on the subject matter. All
representaliorF, communications and prior agreements in relation to the subjecl matter are
merged in and superseded by this Agreemenl.

17.3 Waiver

The non-exercise of or delay in exercising any power or right of a party does nol operale as
a waiver of thal power or right, nor does any single exercise of a power or right preclude
any other or further exercise of it or the exercise of any other power or right. A power or
right may only be waived in wriling, signed by the partiG to be bound bythe waiver.

17 -4 Cooperation

Each party must sign, execute and deliver all Agreements, docurnents, instruments and act
reasonably and etfectively to carry out and give full effect to this Agreement and the rights
and obligations of the parties under lt.

17 -S Counterparts

This Agreement may be executed in any number of counterparts and all of those
counterparts taken together conslitute one and the same instrument.

17.6 Amendmenl

This Agreement may only be arnended or supplemented in writing signed by the parties.

17':7 Unenforceability

Any provision ol this Agreement which is invalid or unenforceable in any jurisdiction is to be
read down for the purposes of that jurisdjction, if possible, so as to be valid or entorceable,
and is otherlvise capable of being severed to ihe exteni of the invalidity or enforceability,
without affecting the remaining provisions ol this Agreement or atlecting the validity or
enforceability ot that provision in any other jurisdiction.

17.8 Power of Attomey

' Each aftorney who execules this Agreement on behalf ot a party declares that the atlorney
has no nolice of:

(1) the revocation or suspension of lhe power of anorney by the grantor; or

(a)

(b)

(c)
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- (2) lhe death of the grantor.

17-g Goveming law

The law in force in the State of New South Wales govems this Agreement . The parties:

(1) submit to the exclusive iurisdiction of the courts of New South Wales and any
courts ltlat may hear appeal_ f rom those courts in respect of any proceedings in

connec{ion with this Agreement ; and

(2) may not seek to have any proceedings removed from the jurisdiction of New South
Wales on the grounds of forum non conveniens.

EXECUTED AS AN AGREEMENT.

Dated:

Signed Sealed and Detlvered by LIVERPOOL CITY coUNclL by 'rts duly constiMed attomey Fausto sut
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Wilness (S,ignafur€)

Name of Wftness (Print Name)

Signed by Rktrrard Bear as atomey lor DEFENCE HOUSIN$/IU

'',,
STRALIA under Power ol

t

Richard Bear

*filllil.ff,[**
Name of Witness (Print Name)

1 16547232 \ 0430364 \ JMHo1
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Commercial Terms
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Developef Name Defence Housing Auslralia

Address 26 Bdsbane Avenue

Banon ACT 2600

ABN 72 968 50{ 934

Telephone (02) 6217 8s3s

:: .::. i

Facsimilc (02) e217 8576

Re presentafvE /
Contact

Richard Bear

Name Liverpool City Council

Address I Ho)don Park Road

UVERPOOL NSW 2170

ABN u181182471

Tclcphonc (02) 9821 9141

Facslmile (02) 9821 933:]

Emall P.To1 hu rstgllyg@loswgg@

ReprGontatlvc /
Contact

Phil Tolhurst

The whole ol the land contained ln Certiflcate of Tids Folio ld€ntifior 7803038
and located at Sidus Road, Voyager Point.

Cu.rrent LEP Liv€rpool Local Environmental Plan | 997

Draft Livepool Local Environmental Phn 1997 (Amendrnent No 107)

10 Septembsr 2007
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REOUIREMENT UNDER THE ACI

Planning instrument and/or development
application - (Section 93F(1))

The Developer has:

(a) sought a change lo an environmental
planning instrument.

(b) made, or proposes to make, a
Development Application.

(c) entered into an agreement with, or b
otherwbe associat€d with, a p€rson, to
whom paragraph (a) or (b) applies.

(a) Yes

(b) Yes

(c) Not applicable

Description ol land to which thb deed
applies - (Section 93F(3)(a))

The whole of the Land.

Description of change to the environmenlal
planning instrument to which deed applies -
(Sectlon 93F(3Xb))

The amendments to be made lo the LEP by the
Draft LEP.

Application of section 9{ of the Act -
(Section 93F(3)(d))

The application ol section 94 is parlially
excluded. Reler to clause 4.1 of lhe
Agreement.

Applicability of section 94A of the Act -
(Section 93F(3Xd))

The appt'rcation of section 94A is excluded.

Consideration of benefits under this deed if
seclion 94 applies - (Section 93F(SXe))

Refer lo clause 4.2 of the Agreement.

Mechanism lor Dispute rcsolution - (Section
s3F(3X0)

See clause 'l0.

Enforcement of this deed (Section 93F(3Xg)) See clause 8.

No obligation to grant consent or exerclse
lunctions - (Sec,tion 93F(3Xg))

See clause 13.

I
O Marsdsns Law crcup 
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Act

Agreement

Assign

Authority

Bank Guarantee

Business Day

Completion Notice

Council

Cunent LEP

Designated Land

Developer

Development

means the Environmental Planning & Assessment Acl 1979
(NSW).

means this agreement.

as the context requires refers to any assignment, sale, lransfer,
disposition, declaration ol trust over or other assignmeni of a
legal and/or beneficial inlerest.

means (as apptoPriate) any:

(1) federal, state or local government; or

(2) department of any federal, state or local government; or

(3) any court or administrative tribunal; or

(4) statutory corporation or regulatory body.

means an unconditional and inevocable undertaking issued by
a major Australian Trading Bank in favour of the Council and
which does not have an expiry date and is othenvise in lorm
and substanc€ acceptable to the Council, to pay on demand lo
the Council the amount equlvalent to the then value of the
Designated Land that has not been dedicated to Council and
Works in relation to which a Final Completion Notice has not
been issued in accordance with clause 9.4 at the time lhe Bank
Guaranlee is to be provided.

means any day except lor Saturday or Sunday or a day which is
a public holiday in Sydney.

has the meaning given to it in clause 3,4(1).

means "Council' as set out in Schedule 1.

means 'Current LEP' as set out in SchedulE l.

means that part of tha Land shaded red
Annexure 2 to this Agreement.

on the plan that is

means lhe 'Developer" set out in Schedule 1.

means the subdivision and developrnent of the Land generally
in acbordance with lhe Indicative Masler Plan.



I
I
I
I
t
I
I
t
T

I
I
I
I
I
I
I
I

Development Conseni

Dispute

Dratt LEP

Final Comphtion Notice

Gazetted

GST

GST Law

Independent Engineer

Indicative Master Plan

Instrument Change

Land

Law

New Completion Notace.

Perimeter Land

Planning Lcgislation

Residential Lot

Subdivision Certif icate

Works

!nterpretational Rulee

means a development consent granled by the Councll under the
Act for the Development.

means a dispute regarding the terms or operation ol this
Agreement,

means rDraft LEP'as set out in Schedule 1.

has the meaning given to it in chuse 3.4(12)

means a notification made by the Minister lor Planning and
published in lhe New South Wales Govemment GazEtte.

has the same meaning as in the GST Law.

has the meaning given to that term in A New Tax System
(Goods and Services Tax) Act 1999 (Cth) ard any olher Act or
regulation relating to the lmposilion or administration of the GST

means an approprialely qualified and experionced civil engineer
who is a member of the Institute ol Engineers Australh (now
known as ENGINEERS AUSTMLIA) or the Association of
Professional Engineers, Scientists and Managers, Australia that
is approv€d by the Council (which approval must not be
unreasonably withheld) prior lo engagement by the Developer.

means the plan attached as Annerurc 1,

means the amendments to Curlent LEP set out in the Draft
LEP.

means the "Land' set out in Schedule 1.

means all legislation, regulations, by-laws, common law and
other biMing order made by any Authority.

has lhe meaning given to it h dause 3.4(6Xb)

means the proposed tot ol Designated Land that adjoins the
proposed perimeter road and lhat runs along the westem and
norfiern boundaries of the Land.

means the Act and the Loel Govemment Act (NSW) 1993.

means a single residential lot within the DevelopmenL

has the same meaning as in lhe Act.

means all works set out in Schedulo 3 to this Agreement.

clauees, annexures and
schedules

a clause, annexure or sch€dule is a relerence to a clause in or
annexure or schedule 1o this Agreement.I

I
I
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relerence lo statutes

singular includes plural

person

execulors, admanistrators,
sucoeegorS

dollars

calculation of time

rcference io a day

accounting lerms

relerence to a group
persons

meaning not limited

next day

next Business Day

time of day

headings

agreement

@ Marsdens Larv Group

a slatute, ordinanc€, code or olh€r law includes regulations and
other instruments under it and consolidations, amendments, re-
enactmenls or replacements of any of them.

the singular includes the plural and vice versa.

the word "person' includes an individual, a f irm, a body
corporale, a partnership, ioint venture, an unincorporated body
or association or any governmenl agency.

a particular person includes a reference lo the person's
executors, administrators, successots, substitutes (including
persons taking by novation) and assigns.

Auslralian dollars, dollars, $ or A$ is a reference to lhe lawful
curencry of Australia.

if a period ol time dates from a given day or the day of an act or
event, it is to be calculated exclusive of that day.

a day ls to be Interpreted as the period of time commencing at
mldnight and ending 24 hours later.

an accounling term is a reference to that term as it is used In

accounting standards under the Corporations Act or, if not
inconsistent with those standards, in accounting principles and
practices generally accepted in Australia.

a group ol persons or things is a reference to any tuto or lnore
ol them jointly and to each of them individualty.

the words 'lndudef, "including', 'for example" or "such as" are
not used as, nor are they to be interpreted as, words of
limitation, and, when introducing an example, do not limit the
meaning ol the words to which the example relates to that
example or examples of a similar kind.

if an act under this Agreement to be done by a party on or by a
given day is done after 4.30pm on that day, it is taken to be
done on the next day.

lf an event must occur on a stipulated day which is not a
Business Day then the stipulated day will be taken to be the
next Business Day.

time is a reference to Sydney time.

headings (including thoss in brackets at the beginning of
paragraphs) are for convenience only and do not affect the
interpretation of this Agreement.

a reference to any agreement, Agreement or instrument
includes lhe same as varied, supplem€nted, novaled or
reolaced from time to lime.

1 16547232 \ 0430364 \ JMH01



a reterence to one gender extends and applie to the other and
neuter gender.
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(1) Completion of those works set out in the Vegetation
Management Plan attached as Annexure 3 that are
noted as being Stage 1 or Stage 2 works in Table 3 in
that plan.

(1)(a) In relation to those works noted
as being Stage 1 works in Table 3,
the complelion date is lhe date prior
to the issue of the first construction
cerlilicate required for the
Development,

(1)(b) In relation lo those works noted
as being Stage 2 works in Table 3,
the completion date is the date not
eadier lhan the date two years after
the issue of the practical completion
certilicate to the Developer by the
Develope/s Contractor in relation to
ihe planting referred to in Table 3.

(2:) Construction of the road works set out below in
accordance with the Dev€lopment Consent and
Council's adopted specilications lor Subdivision (Land
Development) - Guidelines and Policies:

Road, road shoulder, kerb and gutlering along
lhat part ol the perimeter road that adjoins the
Pedmeter Land.

Dralnage works associated with the works
re{ered to above.

Road shoulder, kerb and guttering along both
sides ol thal part of Sirius Road that adjoins the
Land.

(2Xa) lf the Development is to be
completeil in stages, the compleiion
date shall be th€ date prior lo issue ol
the subdivision certificate for the
stage that creales any lot that
immedhtely adjoins the road that
fronts the perimeter road ihat adjoins
lhe Perimeter Corridor.

(b) lf the Development is not to be
caried out in stages, the completion
date is the date prior to the issue of
any subdivision certiticato in respect
of the Developm€nl Consent.

(c) Despite paragraph (2)(a) and
(2)(b) above, the completion date for
the road shoulder, kerb and guttering
along that part of Sirius Road that
adjoins the Land is the date prior to
the issue of any subdivision certificate
that would enable the creaiion of a
residential lot that immediately adjoins
Sirius Road.

(3) Construction of drainage works within ih€
Development generally in accordance with the
slormwater drainage works noted on the Indicative
Master Plan attached as Annexure 1.

3(a) The completion date for those
works to be carded out on the
Perimeter Land is the dale prior to the
issue of a subdivision certificaie in
respect of the Development Consenl
that would (when combined with the
subdivision certificates alreadv issued

1 16s47232 \ 0430364 \ JMH01
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in respect of the Land or part thsresf)
enable more than 70 residenthl lots
to be created on the Land.

(b) The completion date for tbee
u,orks to be canied out on the lot of
Ileslgnated Land on whlch a
detention basin is to bo constructed
and whk*r adjoins Sirlus Road, is the
date prior to the lssue of a subdMsion
oedificate that would enable the
creation of a residential lot that
lmmediatrely adjoins that lot ol
Deslgnated Land.

(4) Remedhtion worke, being the removal of any
contamination within the Designated Land, in accordance
with any conditions of the Dwelopment Consenl or as
required by any Law.

ln relation to any parcel of the
De6ignated Land, hE completion date
is the hst of the compldon dates for
all other items of Works on that parcel
ol Designaled Land.

116547232 \ 0430864 \ JMH01
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WILLIAMS CREEK, VOYAGER POINT
VEGETATION MANAGEMENT PLAN

TABLE 3: SUMMARY OF ACTIONS

Description
Table 3 summarises the actions in sequential order, listed by Vegetation
Management Units (VMU). These actions are focussed on conseruing the
communities in the VMU's which are located outside the residential
development. The actions also address the existing vegetalion, on the
adjacent land outside the proposed perimeter road, where it affects these
VMU's. The actions are guided by the vegetation management principles
stated in the VMP seclions 4 and 5 and are a summary of the more detailed
Table 2.

The Swamp Oak Floodplain and River Flat Eucalypt Forest communities are
largely within the 40m wide Riparian Corridor to the westem side of the site,
abutting Williams Creek, and the pockets of Shale Sandslone Transiiion
Forest and Castlereagh Scribbly Gum Woodland are along the northern
boundary.

ACTIONS STAGE

All Vegetation Units and adiacent land
'L Seek approvals as required from NSW state agencies to undertake bush regenenation

measufss.

2. ldenlify edges to VMtts and mark physical extenl of tmatnent areas (all aclims
below apply onty in lhese treatment areas).

3. Compile a more delatred Action Phn lor VMU's based on item 2 outcoms and the
lhen curent slate of he community.

1

4. Chip woody vegetation identified for removal lo mulch, and stockpile for re use in he
units, suitable size and species only.

5, Cul woody weeds and rcmove material otl site, and apply herbicide to remaining
stumpdstems.

6. Cut and remove off site biomass ol weed grasses over 'l00mm height.

7. Spray weed grasses wjth herbicide while protecling seedlings of other species.
8. Repeat herbicida apdications and / or ohvsical removalto weed species.

2

Maintain plantings in a healthy growing state,

Monitor VMU's lor weeds and lake measures lo eradicate them,10. 3

Swanp Oak Floodplain Forest
Undeftake plantings of trees and undenstorey species.
Mulch extenl ol planled areas.
Establish planlinos followino certificalion of Praclical Completion.

I.

3.

2

River Flat Eunlvpt Forest
Undedake plantings of hees and underutorey species.
Mulch extent ol planled areas,
Establish planlinss fdlowinq'certification of Plactical Completion.

7

2. 2

Shale Sandston e Tnnsltion Forest
Undertake plantings of trees and undentorey species.
Mulch extenl of planled areas.
Establish plantinos followino certification of Pracl'rcal Completion.

t.

2. 2

Casllereaqh Scrtbblv Gum Woodland
1. Seek approval to destroy some individual lrees (as agreed with NSW Gov't agency).
2. Undefiake planlings of trees and understorey species.
3. Mulch extent of planled areas.

4. Establish plantinqs following ceflification of Practical Completion.

2



Timing and Responsibility
The stages for undertaking the recommended actions are listed as 1, 2 or 3.
The timing of these Stages is related to the development cycle:

r Stage 1: from the date of consent by LCC for the DHA subdivislon
Development Application (DA) until the issue by LCC of the subsequent
subdivision Construction Certificate (CC) to DHA;

r Stage 2: from lhe date of subdivision CC until release of he Deposited
Plan (DP) of the new lots and subsequent land 'dedication'to LCC of
the lots that are publlc open spaces;

o Stage 3: from land dedication of the public open spaces.

The rdsponslblllty for these astions ls whh Defence Housing Australia s (DHA)
appointed agents for Stages I and 2 and LCC for Stage 3.

The execulion of the Stage 2 actions in the WU's will be undertaken by DHA
as part ol the landscape works lor the resldential subdivision. This works
contract will Include an establishment period.I
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EXPLANATORY NOTE

PLANNING AGREEMENT

DEFENCE HOUSING AUSTRALIA - VOYAGER POINT

MARSDENS I-AWGROUP
Level 1 .

49 Dumaresq Street
CAMPBELLTOWN NSA/ 2560

Teh O2462G5O77
Fax:. O246264826

DX: 5107 Campbelltown
Ref: 58 33 9007 A.JS:JRT
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EXPLANATORY NOTE

1. INTRoDUcTIoN

(1)

(21

This Explanatory Note has been prepared in accordance with clause 25E of
lhe Environmental Planning & Assessment Regulation (NSW) 2000.

The purpose of this Explanalory Note is to provide a plain English summarylo
support the notification of a draft planning agreemenl (Planning Agreement)
b€tween the parti€s under s93F ol lhe Environmental Planning & Assessmenl
Act (NSW) 1979 (EPA Act) for the rezoning and development of land at
Voyager Point.

PaRres.to rHE PLANNTNG AcRErmersr

3.

The parties to the Phnning Agreement are:

(1) The Llverpool City Councll (Councll).

(2') Defence Housing Australia (Developer).

DESCRIPTIoN oF THE SUBJECT LAND

The land to which
below.

the Planning Agreement relates (Land) is s€t out in the table

4. DescRrpnon op
lnsrnuruerr

PRoPoSED CxAt.Tce To ENVIRONMENTAL PLANNING

7/803038 Sirius Road, Voyager Point

(1) The proposed changes lo the relevant environmental planning instrument are
set oul in the table below.

Council must undertake the public exhibition of both the proposed new
planning instrumont, the Phnning Agreement and this Explanatory Note as
part of a stalutory process. lf the Council receives any comrnents on the
documents after they are exhibited then:

(a) the proposed new planning inslrument may be amended as a result
of lhe comments; and

(2)

Liverpool Local Environmenlal Plan 1997

Livepool Local Environmental Plan 1997 (Dratt Amendment
No 107)

The rezoning of the Land lrom Special Uses 5(a) -
Military to Residential 2(a), Special Uses 5(a) - Drainage
and Environment Protection 7(c).

O Marsdens Law Group I
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5.

(b) the matler will be relened back to lhe Council to decide whether to
adopt the proposed new planning instrument or not.

Suurtrmv oF oBJEcrs, NATUBE AND EFFEcT oF THE PLANNTNG AcREEMENT

(1)

6.
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The objective of the Planning Agreement is to provide some of the
infrastruclure and some of the service needs generated by the incoming
population resulting from the development of the Land.

(2) Furth€r, the Developer has olfered to provide facilities that othenrise would
not normally have been provided under Council's development contributions
plan. The intent of this offsr is to ensure it meets the needs of lhe incoming
population into the area, as well as the Liverpool Local Govemment Area.

t3) The various facilities are described in the table below.The various facilities are described in the table below.

Those roads required to service new subdivision

Open space lands as appropriate for the Development

Drainage works required to service Development

(4) ln retum for these facilities, the Developer will not be required to make any
section 94 contributions for open space, drainage or roads purposes. The
Developer will, however, still be required to make sec{ion 94 contributions in
rolation to city wide and district community facilities and administration.

AssessueNt oFTHE MERtrs oF THE PLANNINc AcREEMENT

6.1 The PlenninE Purposes served by the Planning Agreement

In accordance with Section 93F(2) of the EPA Act, lhe Planning Agreement
. promotes lhe following public purpose:

the provision of public amenities public services and community and
other inf rastructure;

lh€ conservation and enhancement of the natural environment.

(2) The parties have assessed the Planning Agreement and state that the
provisions of the Planning Agreement provide a reasonable means of
achieving the public purposes s€t out above by reason that the Council has
determined that the public facilities to be provided by the Developer (see
table) are suflicient to provide lhe public amenities, seruices, infrastructure,
conservatlon and enhancement ol the envircnment reauired as a resuh of tha
needs generated by the incoming populalion rgsulting from the development
of lhe Land.

How the Plannlng Agreement Promotes the Obiects of the EPA Act

(1) In accordance with lhe EPA Act the Planning Agreement promoles its intent
IO enGOUrage:

(i)

(a)

(b)

@ Mar6den6 Law Group I
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(a) the proper managsm€nt, development and conservalion of natural
and artificial resources, inctuding agricultural land, natural areas,
lorests, minerals, water, cities, towns, and villages tor the purpose of
removing the social and economic welfare of lhe community and a
betler environment;

(b) the promotion and co-ordination ol the orderly and economic use and
development of lhe land;

(c) the provision and co-ordination of community services and facilities;

(d) the protection of the environment, including the protection and
conservat'lon of native animals and plants, including threatened
species, populations and ecological communities, and their habitats;
and

(e) to promote the sharing of the responsibility for environmenlal planning
between the different levels of the government in the state.

(2) By virtue of the matter stated above the Planning Agreement will result in:

(a) promotion of the social and economic welfare of the community and a
better environment;

(b) promotion and co-ordination of the ordedy and economic use of the
development of lhe land;

(c) provision and csordination of community services and facilities;

(d) lhe prolection of the environment; and

(e) the sharing of the responsibility for environmental planning between
the ditferent levels of the govemment state.

6.3 How the Planning Agreement Promotes the Public lnterest

The purpose of the Planning Agreement is to promote the public interest lhrough lhe
recoupment of the cost of infrastructure and services, lo meel the needs of lhe future
population in the form of new residential dwellings.

6.4 The impacl of the Planning Agreement on the public or any section ol the
public

The new populalion resulting lrom the proposed development will g€n€Iate the need
for augmented or additional public sewices and public amenities. The Planning
Agreement aims to deliver n€cessary infrastructure and services which will result in a
positive impact on the public or any section of the public.
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