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WEBINAR

Commercial tenancy and
Government support - in Arabic/English




Business is a dedicated and
personalised NSW Government
program that provide trusted advice
to help you start or grow your small

business.
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Our Multicultural Team — Arabic Language

Aras Khawam

https://business-connect-
register.industry.nsw.gov.au/Pages/Advisor. html/?
id=cd8cb3b9-89d5-e811-943f-00155d642f77

Phone : 0401 049 841

Email: sha_arabicZ2@cmrc.com.au

https://business-connect- ool
register.industry.nsw.gov.au/Pages/Advisor. html?
id=981ch1fa-c362-e711-9419-00155d0a1ele

Phone : 0450 448 456

Email: sba_arabic@cmrc.com.au
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Business

Funded by the NSW Government

1 ad daldld) el
gl sl y agsall asall - COVID-19
¢ a9 A ad) ey
g (o bpall QSN e 08 58519 - a8 S G ldl )
ile Uadl)
DA Jidll 2 ellee e I lall () ki 4daal) cilsl jaY) ala

Ay jleal) culShiaal) ¢ ualill Cillae 3 (alide alae (o) puad) 2aal; apas
b gale & bl @l Jlall 5 ol oy jladll cile laall iy jladll o labadl)

als 5ol jal da i (e 2558 501 Al (e (A1 Aadad) A 222
i Y] e dedie el Jlee D e 19 - a8 S (g d Ll

South West Entrepreneurial Hub (SWEH) & sl

When Monday, 20 April 2020
6:30 pm — 7:30 pm

Venue Webinar
Webinar link will be sent to participant

after registration

Cost: Free
Register by 18 April 2020 at

https://business-connect-
register.industry.nsw.gov.au/Pages/Event.html?id=79b5ccc5-

2c7a-eall-a967-00155d643177

For further information, please contact

Uma Menon - uma.menon@cmrc.com.au
Dai Le - dai@daile.com.au



https://bit.ly/business-connect
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Commercial Lawyer
@) soLcITORS

Ahmad Al Sarray is a commercial lawyer practising in
the areas of leasing (retail and commercial), real
property and commercial transactions and disputes. He is a
problem solver and a strategist in commercial matters and
disputes. He started his journey as a political refugee,
migrating from Iraq after the war. Coming from a family of
political activists and military personnel, Ahmad and his
family lived in exile in Jordan after withstanding 4 years of
the war. He migrated to Australia in 2008 at the age of 18.
Eager to serve the principles of justice and equality, Ahmad
has obtained a bachelor degree in Socio-Legal Studies from
the University of Sydney. Ahmad also has a Juris Doctor
degree from the University of Technology, Sydney. Ahmad
is passionate about calls for justice, and equality. He loves
to serve the community and engages, in his free time, to do
volunteer work.
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YOU MUST TELL
YOURSELF:

NO MATTER HOW

HARD IT IS, OR HOW
HARD IT GETS,

LES BROWN
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1.

The NSW Government has introduced several measures which affects
small businesses. The Public Health (COVID-19 Restrictions on
Gathering and Movement) Order 2020 imposed restrictions whereby:

a)

The following must not open to members of the public:

Pubs or registered clubs, except for food and beverages (to be
consumed off premise), or for accommodation purposes;

Food and beverages premises (except where food and beverages
can be consumed off premise);

Entertainment facilities;
Amusement centres;

Casinos (except for food and beverages or for accommodation
purpose);

Breweries and distilleries;
Recreation facilities (indoor);
Places of worship (except for wedding and funerals);

Business premises that are spas, nail salons, beauty salons, waxing
salons, tanning salons, tattoo parlours or massage parlours;

Auction houses or betting agencies;
Markets (but not markets that predominantly sell food);
Information or education facilities;

Caravan parks and camping parks (except permanent resident
caravan parks);
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e Community facilities; and
e Sex services premises

b) Social distancing measures have also been implemented, which
affect the operation of businesses that may be open during this
period.

The Federal Government has announced a mandatory code for
commercial tenancies (including retail, office and industrial) between
landlords and tenants, which is included in the National Cabinet
Mandatory Code of Conduct.

This code applies where the tenant has signed up to the Jobseeker
Program and has an annual turnover of $50 million per annum or less.

The principles imposed by the Code, in summary, are as follows:

a) Landlords and tenants are to negotiate in good faith and work
towards a shared and mutual satisfactory outcome which is
proportionate and appropriate to the current coronavirus
situation. If an arrangement is made and the tenant is unable to
make payment immediately, the landlord must allow the tenant
reasonable time to pay.

b) All leases must be dealt with on a case-by-case basis, considering
the specific terms and conditions of the lease, and considering
whether the tenant is already in arrear.

c¢) Landlords and tenants must act in an open, honest and
transparent manner, and will each provide sufficient and accurate
information to each other.

d) Landlords must not terminate leases due to non-payment of rent
for the duration of the COVID-19 period.

e) Tenants must remain committed to the terms of their lease.
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f)  Landlords must offer tenants proportionate reductions in rent
payable in the form of waiver of deferral of up to 100%, depending
on the extent of, and impact of, the shut down on each of those
leases. In the case of rent deferral, the deferral period may be
spread out for a period of 24 months.

g. Reductions in statutory charges (such as land tax, council rates,
water rates) or insurance outgoings, will be passed to the tenant
in the form of an adjustment, proportionate to the lease.

h. Neither the landlord nor the tenant are able to charge interests,
fees, or other charges with respect to non-payment of rent, or rent
waived.

i. Landlord are not permitted to draw upon any security for the non-
payment of rent (such as bank guarantee, personal guarantee,
cash bond or security bond).

j- Tenants may extend the term of the lease at the end of the lease.

k. Landlords are not permitted to increase rent, by the annual rent
increase stated in the lease.

If landlords and tenants are not able to reach an agreement, landlords
and tenants must attend mediation (that is, an informal conference in
the presence of a mediator for the purpose of resolving any dispute)
in order to reach an agreement. Such agreement will be binding once
reached.

With respect to leases whereby the turnover of the business is a factor
to the lease, landlords and tenants must renegotiate the terms and
conditions of the lease.

Each lease must be dealt with on a case-by-case basis.
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8.

9.

10.

11.

12.

Other than matters relating to leases, other contracts may be affected
by the current COVID-19 contagion.

Such agreement may include:
e Licences;
e Supply agreements;
e Contactor/principal agreements;
e Service agreements;
e Contracts for sale or purchase of land or business; and/or
e Other contracts or agreements.

The doctrine of force majeure may apply. Force majeure is a
contractual right and is a clause inserted into contracts aimed at
protecting parties by relieving them from performing their contractual
obligations due to an event that occurs outside of either parties’
control, affecting their ability to perform the contract.

Whether a force majeure clause can be invoked due to the coronavirus
will be primarily dependent on how the clause is set out in the
contract.

In other words, if the contract becomes impossible or illegal to
perform as a result of the COVID-19 impact or any government
measure, the parties may be relieved from abiding by the contract.
This is subject to restrictions imposed by the Government.
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13.

14.

15.

16.

17.

18.

19.

If no such terms are included in the contract, the doctrine of
frustration or repudiation may be applicable.

The Doctrine of Frustration stipulates a contract may be discharged if
a contract cannot be performed due to a profound change in
circumstances, through no fault of either party, which has now made
it impossible or illegal to perform the contractual obligations or
fundamentally altered a party’s obligations.

As an example, if a service was to be provided, such as a musical
performance by a band consisting of 6 members who are now subject
to the government directions and are unable to perform, may, as a
result, have the contract frustrated.

The Doctrine of Repudiation stipulates that a contract may be
discharged if a party to the contract is not ready, unwilling, or unable
to perform the contract.

As an example, if a vendor does not provide a service on time, or make
timely payment, this may be grounds for repudiation of the contract.

In other words, if a party to a contract is unwilling or unable to do what
that party is contractually obligated to do, the contract may be
terminated.

Companies should review supply chains and contracts to identify any
vulnerabilities in the market amongst suppliers and customers — for
instance, material required for the company’s product that is normally
received via shipping may have its ports closed due to a COVID-19
outbreak at the ports, and accordingly interrupt the supply chain,
preventing the business from producing their product.
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20. Landlords and tenants are restricted from terminating commercial
leases (which include retail, office and industrial premises).

21. Other contracts may be terminated, depending on the nature of each
contract.

22. Therefore, a contract may be terminated due to the following:
a. An express clause of the contract;

b. Force majeure provisions;
c. The doctrine of frustration;
d. The doctrine of repudiation; or

e. By mutual agreement between the parties.

23. However, terminating a contract may not be so simple.

24. If one party terminates an agreement, the other party may seek relief
from the termination by commencing legal proceedings in Court.

25. That party may argue that there are no grounds for termination of an
agreement. Moreover, even if grounds are established, that party may
seek from the Court relief from forfeiture of an agreement. In other
words, if a party forfeits (that is, becomes unable or unwilling to)
perform the contract, and the other party terminates, then the Court
may cancel the termination of that agreement (or make a monetary
relief) depending on the circumstances of the agreement and the
extent of the forfeiture.

26. The Court may, at its discretion, assess the contract and grant that
relief.

27. A contract may be terminated where a party to a contract has become
bankrupt, or insolvent. A contract may also be terminated where a
party has been trading while insolvent. In other words, if a business
(thatis a company) is trading while knowing that the business does not
have liquidated assets to pay for its debts, the contract may therefore
be terminated. Directors have an obligation to ensure that a company
does not trade while insolvent.
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28.

29.

30.

31.

32.

33.

34.

35.

The COVID-19 has caused an increased number of unemployment.

The Fair Work Commission is still receiving unfair dismissal
applications, however it must be online as they are no longer

accepting applications in person or by post.

It is important to note that a genuine redundancy will not amount to
an unfair dismissal, especially since there will be a lot of redundancies
during this pandemic.

Employees with coronavirus cannot be dismissed for this reason.

Businesses must take all reasonable measures to ensure that
employees retain their employment position, including making
arrangements for employees to work from home.

Businesses are encouraged to stand down, and not dismiss, an
employee during the current COVID-19 period.

Employees can be stood down for the following reasons:

a. There s a stoppage of work; and
b. The employee(s) stood down cannot be usefully employed; and

c. The cause of the stoppage is one that the employer cannot
reasonably be held responsible for.

“Stood down” means they are still employees, but do not receive pay
—however, there may be a requirement to notify or consult employees
prior to standing them down, and it depends on the employment
contracts, awards, enterprise agreements etc.
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36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

Employees who are stood down are entitled to their leave payments,
such as annual leave, sick leave, paid carer’s leave and long service
leave.

Employees sick with COVID-19 cannot attend workplace due to legal
obligations.

Employers can direct employees with COVID-19 to not come to work,
only if they do so based on factual information, such as relying on
Australian Government’s health and quarantine guidelines.

Full-time and part-time employees who cannot come to work because
they are sick with COVID-19 can take paid sick leave.

Full-time and part-time employees who need to look after family
member or a member of their household who has COVID-19 are
entitled to paid carer’s leave.

Employers cannot force employee to take sick or carer’s leave.

Employees are not entitled to their normal pay unless they use their
paid leave entitlements.

Full-time and part-time employees can take unpaid carer’s leave if
they have no paid sick or carer’s leave left. These employees must not
be dismissed.

Employees who cannot come to work as they need to care for a child
whose school or childcare centre has closed will ordinarily need to use
paid leave entitlements to be paid for their absence.

Causal employees and contractors do not have paid leave, sick leave
or carer’s leave entitlements.
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46.

47.

48.

49.

Drafting and preparing your Will may be a beneficial step in order to
ensure that your intentions as to your assets are clear.

Protecting assets against frivolous creditors may be done by:

a. Creation of trust; and

b. Seeking advice of financial adviser;

A person who lacks the capacity, whether mentally or physically, may
appoint an attorney, through an Enduring Power of Attorney, to make
financial decisions on behalf of that person.

A person who is ill and cannot make decisions about their health or
medical treatments, they can appoint a guardian, through an Enduring
Guardianship, to make health related decisions on that person’s
behalf.
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