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Submissions by the applicant and concerned parties will be considered at the 
meeting. A concerned party is deemed to be a person who has made a written 
submission in respect to the application. The Panel shall, upon request, hear 
submissions from persons who identify prior to a meeting that they wish to make a 
submission to be considered by the Panel. Presentations to the Panel by the 
applicant and concerned parties shall be restricted to 3 minutes each. The Panel 
Chairperson has the discretion to extend the period if considered appropriate. 
 
Should you wish to address the Panel, please advise Amanda Merchant, Panel 
Support Officer on 8711 7712, by 4pm, Thursday 26th June 2025. 
 
For further information relating to the Local Planning Panel please refer to Council’s 
web page: 
 
Liverpool Local Planning Panel / Liverpool City Council (nsw.gov.au) 
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Item Number: 1 

Application Number: DA-91/2025 

Proposed 

Development: 

Construction of a double storey dwelling 

Property Address 4B Strawberry Road, Casula NSW 2170 

Legal Description: Lot 2 DP 1272652 

Applicant: Gurpreet Singh Chandi (GJZ GROUP PTY LTD) 

Land Owner: Prasanna K Madurapperuma and Srilanki U Rupasingha 

Cost of Works: $449,900.00 

Recommendation: Refusal 

Assessing Officer: Anisur Rahman Mahmud 
   

 

1. EXECUTIVE SUMMARY 
 

Council has received a Development Application (DA-91/2025) seeking consent for the 
construction of a double storey dwelling at 4B Strawberry Road, Casula, legally defined as 
Lot 2 DP 1272652. The site is zoned R3 Medium Density Residential pursuant to Liverpool 
Local Environmental Plan 2008 and the proposed development is permissible with consent. 

The proposal was not required to be notified in accordance with the Liverpool Community 
Strategy and Participation Plan 2022. Nonetheless, no submissions were received. 

The key issue associated with the proposal relates to the proposed variation to the 
development standard, in relation to Clause 4.4 Floor Space Ratio of the Liverpool Local 
Environmental Plan 2008. The variation proposed equates to 10.3% (exceedance). Council 
have assessed that the non-compliance with the development standard is unacceptable. 
Please refer to the discussion further in the report. 

The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with 
the Local Planning Panels Direction – Development Applications and Applications to Modify 
Development Consent, endorsed by the Minister for Planning and Public Spaces on 6 May 
2024, as the development falls in the category of: 

Departure from Development Standards 

Development that contravenes a development standard imposed by an Environmental 
Planning Instrument (EPI) by more than 10% or non-numerical development standards. 

The application has been assessed pursuant to the provisions of the Environmental Planning 
and Assessment (EP&A) Act 1979.  Based on the assessment of the application, it is 
recommended that the application be refused.  
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2. SITE DESCRIPTION AND LOCALITY 
 
2.1 The Locality 
 
The area is characterised by medium density residential development and is within Casula 
on a local road adjacent to Hume Highway. The locality of the site contains a mix of one and 
two storey detached dwelling houses. The site is located 400m south of Casula Mall, 1.5km 
west of Casula Train Station and 1km south of the M5 motorway. The main access points to 
the locality are Kurrajong Road running in the east-west direction via Ingham Drive to the 
north-west. 
 

 
Figure 1: Locality surrounding the proposed development (Source: Geocortex) 
 
2.2 The Site 
 
The subject is identified as Lot 2 DP 1272652, and commonly known as 4B Strawberry 
Road, Casula. The site is regular in shape with a 10m wide frontage to Strawberry Road and 
35m depth, with a total site area of 350sqm. The slope of the site is flat, with a slight incline 
of 0.5m from the front to rear. 
The site is currently vacant as a result of recently approved subdivision DA-327/2020 on 28 
October 2020. The history of the site is detailed in the next sections of this report. No 
additional structures have been constructed on the subject site. 
 
 
 
 
 
 
 
 
 
 

Kurrajong Road 

M5 Motorway 

Casula Mall 

Casula Train Station 

Hume Highway 

Subject site 

Ingham 
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Figure 2: Aerial view of the site (Source: Geocortex) 
 
2.1 Site Constraints 
 

Are there any 
constraints or affectation 
on the site: 
- Bushfire 
- Flooding 
- Heritage Items 
- Aboriginal heritage 
- Environmentally 

Significant Land 
- Threatened Species/ 

Flora/ Habitat/ Critical 
Communities 

- Acid Sulphate Soils 
- Aircraft Noise 
- Flight Paths 
- Railway Noise 
- Road Noise/ Classified 

Road 
- Significant Vegetation 
- Contamination 
- Salinity 

 

 

- Classified Road Noise Impact (Hume Highway), Acoustic 
report submitted, reviewed by Council’s Environmental 
Health Officer and supported, subject to condition/s 

- Moderate Salinity affected, appropriate condition/s will be 
imposed 

 

88B Restriction for 
subject Lot 2 DP 1272652 

 

Subject site 
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Noted. 

 

3. BACKGROUND / HISTORY 

 
The following is a list of Development Applications relating to the subject site: 
 

DA No. Development Determined 

DA-436/2024 Construction of a double storey dwelling 
Withdrawn on   

14 January 2024 

DA- 91/2025 Construction of a double storey dwelling Subject DA 

 
Below is a brief history of the subject application in Council:  
 

Date  Action  

07 March 2025 Application Lodged 

09 April 2025 A 14-day RFI letter was issued to the applicant, citing the following: 

• Proposed Floor Space Ratio (FSR) does not comply. According to 
Liverpool LEP 2008, maximum FSR 0.5:1 permitted, equals to 
175sqm Gross Floor Area (GFA). However, 193sqm GFA proposed 
(FSR 0.55143:1 calculated) which is 10.3% variation (exceedance) to 
the control and no clause 4.6 variation request has been submitted 
either. Therefore, GFA must be reduced to 175sqm to fully comply 
with FSR. 

Please note that Liverpool Local Planning Panel (LLPP) would be the 
consent authority for any variation more than 10%. And please refer 
to Liverpool LEP 2008 Dictionary for the definition of GFA. 

24 April 2025 Additional information (Clause 4.6 variation statement for FSR 
exceedance) received 

 
4. DETAILS OF THE PROPOSAL 
 
The subject development application seeks consent for the –  

• Construction of a double storey dwelling. 
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5. STATUTORY CONSIDERATIONS 
 
The relevant planning considerations for the proposed development are as follows: 

▪ State Environmental Planning Policy (Biodiversity and Conservation) 2021; 

▪ State Environmental Planning Policy (Resilience and Hazards) 2021; 

▪ State Environmental Planning Policy (Transport and Infrastructure) 2021; 

▪ State Environmental Planning Policy (Sustainable Buildings) 2022; 

▪ Liverpool Local Environmental Plan (LLEP) 2008; and 

▪ Liverpool Development Control Plan (LDCP) 2008: 

o Part 1: General Controls for All Development; and 

o Part 3.5: Dwelling houses on Lots less than 400sqm in the R2, R3 and R4 zone. 

 
6. ASSESSMENT 
 
The subject application has been assessed in accordance with the relevant matters of 
consideration prescribed by Section 4.15 of the Environmental Planning and Assessment 
Act 1979 and the Environmental Planning and Assessment Regulation 2021, as follows: 
 
6.1 Section 4.15(1)(a)(i) – Any Environmental Planning Instrument 
 
(a)  State Environmental Planning Policy (Biodiversity and Conservation) 2021 
 
The subject land is located within the Georges River Catchment and as such the State 
Environmental Planning Policy (Biodiversity and Conservation) 2021 - Chapter 6 Water 
Catchments, applies to the application. The Biodiversity and Conservation SEPP aims to 
protect the environment of the Georges River Catchment by ensuring that water quality 
impacts are considered. 
 
In accordance with the SEPP, when a consent authority determines a development 
application, the provisions in Part 6.2 - Development in Regulated Catchments are to be 
considered and consent must not be granted unless the consent authority is satisfied that 
the matters have been addressed. Accordingly, a table summarising the matters for 
consideration in determining development applications (Part 6.2) and compliance with such 
is provided below: 
 

Part 6.2 – Development in Regulated Catchments 

Division 2 – Controls on 
development generally 

Comment  

6.6 – Water quality and quantity Council’s Land Development Engineers have 
reviewed the application in regard to the 
stormwater design of the development and are 
satisfied with the proposal, subject to conditions. 

6.7 – Aquatic ecology The site is not identified as Environmental 
Sensitive Land.  

6.8 – Flooding  The site is not affected by overland flows or 
mainstream flooding. 

6.9 – Recreation and public areas The development is unlikely to impact on 
recreational lands or public access to and 
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around foreshores. 

6.10 – Total catchment management  Environmental planning consideration through 
the relevant Environmental Planning Instruments 
has considered the impact of the residentially 
zoned land within the catchment.  

Division 3 – Controls on 
development in specific areas 

Comment  

6.11 – Land within 100m of natural 
waterbody 

The residential land use propose is not a water 
dependent use and would not conflict with other 
land uses. 

6.12 – Riverine scenic areas Not applicable. 

6.13 – Hawkesbury – Nepean 
conservation area sub-catchments  

Not applicable. 

6.14 – Temporary use of land in 
Sydney Harbour Catchment 

Not applicable. 

Division 4 – Controls on 
development for specific purposes 

Comment 

6.15 – Aquaculture Not applicable. 

6.16 – Artificial Waterbodies Not applicable. 

6.17 – Heavy and hazardous industries Not applicable. 

6.18 – Marinas  Not applicable. 

6.19 – Moorings  Not applicable. 

6.20 – On-site domestic sewerage 
systems 

Not applicable. 

6.21 – Stormwater Management  Council’s Land Development Engineers have 
reviewed the application in regard to the 
stormwater design of the development and are 
satisfied with the proposal, subject to conditions. 

6.22 – Waste or resource management 
facilities  

Not applicable.  

6.23 – Demolition on certain land Site is vacant and no demolition is proposed as 
part of this application.  

 
It is considered that the proposal satisfies the provisions of the SEPP (Biodiversity and 
Conservation) 2021 subject to appropriate sedimentation and erosion controls during 
construction. The development will have minimal impact on the Georges River Catchment. 
 
(b) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
The proposal has been assessed under the relevant provisions of SEPP (Resilience and 
Hazards) 2021, specifically Chapter 4 – Remediation of Land, as the proposal involves the 
development of land to accommodate a change of use with the potential under the former 
SEPP 55 guidelines to be a site that could be potentially contaminated. 
 
The objectives of SEPP (Resilience and Hazards) 2021 are: 

• To provide for a state wide planning approach to the remediation of contaminated 
land. 

• to promote the remediation of contaminated land for the purpose of reducing the risk 
of harm to human health or any other aspect of the environment. 
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Pursuant to the above SEPP, Council must consider: 

• Whether the land is contaminated. 

• If the land is contaminated, whether it is satisfied that the land is suitable in its 
contaminated state (or will be suitable, after remediation) for the proposed use. 

 
Pursuant to Clause 4.6 of SEPP (Resilience and Hazards) 2021, Council is required to 
undertake a merit assessment of the proposed development. The following table 
summarises the matters for consideration in determining development application. 
 

Clause 4.6 – Contamination 
and remediation to be 
considered in determining 
development application 

Comment 

(1) A consent authority must not consent to the carrying out of any development on land 
unless: 

(a) it has considered whether 
the land is contaminated, and 

Sydney Environmental Group Pty Ltd was engaged to 
undertake a Stage 1 Preliminary Site Investigation of 
the subject premises. The consultant concluded that 
intrusive site investigations were required at the site to 
assess the suitability of the land for the proposed 
development. 

(b) if the land is contaminated, it 
is satisfied that the land is 
suitable in its contaminated 
state (or will be suitable, after 
remediation) for the purpose for 
which the development is 
proposed to be carried out, and 

Based upon the findings of the preliminary investigation 
of the land, Metech Consulting was engaged to 
undertake a Detailed Site Investigation of the subject 
premises. Metech Consulting confirmed that the land 
could be made suitable for the proposed development 
subject to remediation and validation. In addition, the 
consultant outlined requirements for waste classification 
and site validation. 

(c) if the land requires 
remediation to be made suitable 
for the purpose for which the 
development is proposed to be 
carried out, it is satisfied that the 
land will be remediated before 
the land is used for that 
purpose. 

Based upon the findings of their preceding site 
investigations, Metech Consulting prepared a Remedial 
Action Plan (RAP) to address contamination issues 
associated with a PAH hot spot requiring remediation. 
The objective of the RAP is to provide a strategy to 
remediate the site to ensure suitability of the land for 
the proposed use. 
The preferred remediation strategy comprises 
excavation/off-site removal of contamination. 
Procedures are outlined for site management, waste 
classification and site validation. A contingency plan 
was included in the RAP for responding to unexpected 
finds. Metech Consulting concluded that the subject 
premises would be suitable for the proposed use 
provided that it is remediated and validated in 
accordance with the submitted Remediation Action 
Plan. 

 
The proposal has provided satisfactory information to demonstrate that the site is suitable for 
residential use and is in accordance with SEPP (Resilience and Hazards) 2021. 
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(c) State Environmental Planning Policy (Transport and Infrastructure) 2021 
 
Clause 2.120 of the State Environmental Planning Policy (Transport and Infrastructure) 2021 
requires the consent authority to consider whether the development is likely to be affected by 
road noise. The Transport for NSW traffic volume map indicates that the section of the Hume 
Highway nearest the proposed development site has an annual average daily traffic volume 
of more than 20,000 vehicles. 
 
This clause applies to development (including but not limited to residential development) that 
is on land in or adjacent to the road corridor for a freeway, tollway or a transitway or any 
other road with an annual average daily traffic volume of more than 20,000 vehicles. The 
proposed development is for residential accommodation. It is unclear whether the proposed 
development will have direct line of sight to the classified road. To facilitate a conservative 
assessment, further consideration is required of Clause 2.120 of the State Environmental 
Planning Policy (Transport and Infrastructure) 2021. 
 
The applicant submitted Acoustic report prepared by qualified consultant and the report was 
reviewed by Council’s Environmental Health Officer and provided comment as satisfactory. 
 
(d) State Environmental Planning Policy (Sustainable Buildings) 2022 
 
In accordance with this policy, all new residential dwellings and those seeking alterations 
and additions as identified under this policy require a BASIX certificate that measures the 
Building Sustainability Index to ensure dwellings are designed to use less portable water and 
are responsible for fewer greenhouse gas emissions by setting energy and water reduction 
targets for houses and units. Compliant BASIX Certificate (1774068S) has been submitted 
for the proposed development. Therefore, the proposal is considered to be satisfactory with 
regard to water and energy efficiency and thermal comfort. 
 
(e) Liverpool Local Environmental Plan 2008 
 
(i) Zoning  
 
The subject site is zoned R3 Medium Density Residential pursuant to the LLEP 2008. An 
extract of the zoning map is provided in Figure 3 below: 
 

 
Figure 3: Zoning Map (Source: Geocortex)  
 

Subject Site 
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(ii) Permissibility 
 
The proposed development is defined as a dwelling house and is permissible with consent 
within the R3 Medium Density Residential Zone. 
 

dwelling house means a building containing only one dwelling. 
 
(iii) Objectives of the zone 
 
The objectives of the R3 – Medium Density Residential zone are as follows: 
 

•  To provide for the housing needs of the community within a medium density residential 
environment. 

•  To provide a variety of housing types within a medium density residential environment. 
•  To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 
•  To provide for a concentration of housing with access to services and facilities. 
•  To provide for a suitable visual transition between high density residential areas and 

lower density areas. 
•  To ensure that a high level of residential amenity is achieved and maintained. 

 
The proposed development is considered inconsistent with the objectives of the R3 Medium 

Density Residential zone, as the development does not provide for a high level of residential 

amenity due to the non-compliance with planning control, in particular, floor space ratio 

exceedance. Therefore, the proposal is deemed to be unsatisfactory. The proposal results in 

a built form that exceeds the intended density for the zone and increase in bulk and scale 

has the potential to dominate the site and diminish the spatial relief between buildings, 

leading to a reduction in perceived openness and amenity. The scale and intensity of the 

development are not commensurate with the planning intent for the site or surrounding 

context. As such, strict compliance with the FSR control is warranted in this case to uphold 

the planning principles of orderly development and amenity protection. 

 
(iv) Principal Development Standards 
 
LLEP 2008 contains a number of principal development standards which are relevant to the 
proposal, as detailed below: 
 

Development 
Provision 

Requirement Proposed Comment 

Part 2 Permitted or Prohibited Development 

2.6   Subdivision 
– consent 
requirements 

Subdivision requires 
development consent 

No subdivision proposed Not 
applicable 
 

Part 4 Principal Development Standards 

4.1 Minimum 
subdivision lot 
size 

300sqm on map Existing lot is 350sqm. 
No subdivision proposed 

Not 
applicable 
 

4.3 Height of 
Buildings 

8.5m Ridge – NGL = 53.25 – 
46.02 = 7.23m 

Complies 
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4.4 Floor Space 
Ratio 

The FSR limit is 0.5:1. 
 
The site is mapped 
within special areas 
subject to FSR clauses 
(Clause 4.4, Area 2). 
However, it does not 
qualify for bonus FSR as 
the proposal is for a 
detached dwelling. 

GFA: GF 98sqm + FF 
86sqm + Excess garage 
9sqm = 193sqm  
FSR: 193 / 350sqm = 
0.5514285714:1 ~ 0.55:1 
 
A Clause 4.6 Variation is 
provided to make a merit 
assessment on why the 
applicant believes the 
development standard is 
unnecessary and that there 
are sufficient 
environmental planning 
grounds to justify the non-
compliance. This is 
discussed below. 

Does not 
comply 

4.5 Calculation 
of floor space 
ratio and site 
areas 

The definition of floor 
space ratio of buildings 
on a site is the ratio of 
the gross floor area of 
all buildings within the 
site to the site area. 

The site area is registered 
as 350sqm. 
 
The proposed development 
is carried out on one lot.  
 
There are no exclusions 
from site area present on 
the subject site. 
 
The gross area calculation 
presented is consistent 
with the calculation 
measured.  

Noted 

4.6 Exception to 
development 
standards 

The exception to the 
development standard 
related to floor space 
ratio, which is not a 
standard that is 
expressly excluded from 
the operation of this 
clause.  

A merit-based assessment 
of the considerations under 
Clause 4.6 Exception of 
development standards 
has been submitted in 
relation to the non-
compliance with Clause 4.4 
Floor Space Ratio. This is 
discussed below.  

Considered 
unacceptable 

Part 5 Miscellaneous Provisions 

5.21 Flood 
Planning 

Consent must not be 
granted unless the 
consent authority is 
satisfied that the 
development will not 
have adverse effects on 
flood behaviour and will 
be safe to 
inhabit/evacuate. 
 

Site is not mapped as 
flood-prone land. 

Not 
applicable 
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Part 7 Additional Local Provisions 

7.7 Acid Sulfate 
Soils 

Development consent is 
required for the carrying 
out of works described 
in the Table to this 
subclause on land 
shown on the Acid 
Sulfate Soils Map as 
being of the class 
specified for the works 

Site is not mapped as 
being affected by Acid 
Sulfate Soils. 

Not 
applicable 
 

7.31 Earthworks To ensure that 
earthworks will not have 
a detrimental impact on 
environmental functions 
and processes, 
neighbouring uses, 
cultural or heritage items 
or features of the 
surrounding land, and to 
allow earthworks of 
minor nature without 
requiring separate 
development consent. 

The proposed development 
involves minor earthworks. 
Sediment control details 
have been provided and 
cut and fill is unlikely to 
have any detrimental 
impacts. Conditions of 
consent regarding 
sediment control measures 
will also be applied. 

Complies by 
condition/s 

 
Clause 4.6 – Exceptions to development standards (Variation to Clause 4.4 – Floor 
space ratio) 
 
Clause 4.4(2) of the Liverpool Local Environmental Plan 2008 states: 
 

(2)  The maximum floor space ratio for a building on any land is not to exceed the floor 
space ratio shown for the land on the Floor Space Ratio Map. 

 
The maximum floor space ratio standard applying to the subject land under Clause 4.4(2) is 
0.5:1 (gross floor area : site area) as shown in the extract from the Floor Space Ratio Map. 
 

 
Figure 4: Extract of Floor Space Ratio Map - LLEP 2008  
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The subject proposal seeks a variation to the Floor space ratio contained in the LLEP 2008. 
As stated in the LLEP 2008 table above, the maximum floor space ratio is 0.5:1. A FSR of 
0.5514285714:1 is proposed, which results in the numerical variation of 10.3%. 
 
Consequently, pursuant to Clause 4.6 of the LLEP 2008, the applicant has submitted a 
written request seeking a variation to the FSR control as prescribed by Clause 4.4. 
 
The objectives and pertinent considerations of Clause 4.6 of the LLEP 2008, as they relate 
to the subject DA, are as follows: 
 
(1) The objectives of this clause are as follows— 

(a)  to provide an appropriate degree of flexibility in applying certain development 
standards to particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 

 
(3) Development consent must not be granted to development that contravenes a 
development standard unless the consent authority is satisfied the applicant has 
demonstrated that— 

(a)  compliance with the development standard is unreasonable or unnecessary in the 
circumstances, and 

(b)  there are sufficient environmental planning grounds to justify the contravention of 
the development standard. 

 
Written request addressing why compliance with the development standard(s) is 
unreasonable or unnecessary in the circumstances of the case and that there are 
sufficient planning grounds to justify contravening of the development standard(s) 
 
The applicant submitted a statement to support the variation to the floor space ratio 
standard, in order to justify the variation described above. In conjunction with an examination 
of case law regarding 4.6 variations, this document provides the following justifications 
based on the merits of the proposal. 
 

(a) compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case 

 
Strict compliance with the 0.5:1 FSR control is unreasonable and unnecessary in this 
instance for the following reasons: 

• Functional Design Outcome: The additional floor space allows for a more functional 
internal layout, particularly in relation to bedroom sizing and open-plan living areas, 
which are common expectations for contemporary family homes on suburban lots. 

• No Perceptible Visual Impact: The additional 18sqm is absorbed internally and does 
not alter the external bulk, height or visual scale of the dwelling, which remains well 
below the 8.5m height limit and within all DCP-compliant envelope controls. 

• Site Configuration: The regular and unconstrained shape of the site allows for a highly 
efficient built form. Strict adherence to the FSR control would result in unnecessary 
design compromise without any planning or environmental benefit. 
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• Character Consistency: The proposal remains consistent with the prevailing pattern of 
residential development in Casula, where many homes are of similar or larger scale 
due to larger block sizes and flexible internal planning. 

 
This justification satisfies the principles established in the Wehbe v Pittwater Council (2007) 
NSWLEC 827 judgment, namely that: 

• The development standard is achieved in substance through the scale and form of the 
development. 

• The proposed outcome meets the intent of the control through built form articulation 
and compatibility. 

• The impact of non-compliance is negligible. 
 
Council Assessment of variation proposed 
 
In response to the applicants comments listed above, Council has provided the following 
commentary as to why compliance with the applicable FSR development standard is not 
considered unreasonable and not unnecessary in this instance. 

• The site is rectangular in shape with 10m frontage and a depth of 35m. The site area is 
350sqm. The shape of the site is not irregular and does not demonstrate an 
unreasonable assess to the local street. The site shape, topography and access does 
not create unreasonable or unnecessary development circumstances. 

• The site is only restricted by a 1.2m wide drainage easement to the north-western 
side. The land title and 88B instrument does not create unreasonable or unnecessary 
development circumstances. 

• The site contour is generally flat, with a slight incline of 0.5m from the front to rear. The 
topography does not create unreasonable or unnecessary development 
circumstances. 

• The proposed dwelling is facing north-east. The location of the proposed alfresco is 
located in the rear yard with is orientated to the west. Solar access to the dwelling or 
its private open space is typical and does not create unreasonable or unnecessary 
development circumstances. 

• The siting of windows of habitable rooms in the subject development and adjoining 
developments are typical to the local character. Overlooking to private open space 
does in this instance does not create unreasonable or unnecessary development 
circumstances. 

• The argument to support the extra floor space is not substantiated given the dwelling 
will have 5 bedrooms in total and can function as a standard dwelling. 

• Much of the applicant’s reasons for the exceedance of the maximum allowable FSR is 
attributed that the exceedance in FSR does not alter the external bulk, height or visual 
scale of the dwelling. The applicant has provided no further assessment of how the 
dwelling equates to greater amenity in this case beyond the assertion that, where the 
dwelling with excessive FSR have a higher amenity. 

• Beyond this, the applicant appears to be attempting to formulate the argument that 
Strict adherence to the FSR control would result in unnecessary design compromise 
without any planning or environmental benefit. The provision of strict compliance with 
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the FSR control is unnecessary would set an unacceptable precedent in the 
consideration and application of FSR and GFA beyond the circumstances of just this 
proposal. 

• Notwithstanding this, the provision of strict compliance is unnecessary is not 
considered to be an adequate demonstrate that compliance with a development 
standard is unnecessary where the same outcome could be achieved with a compliant 
development. In relation to this issue, the following case law is considered pertinent, 
especially where a larger dwelling coupled with a breach in FSR would likely result in a 
larger building envelope on the site: 

 
PDE Investments No 8 Pty Ltd v Manly Council [2004] NSWLEC 355 (07 June 2004) 
 
Commissioner Annelise Tuor stated the following: 

i. FSR and building envelope controls should work together and both controls and/or 
their objectives should be met.  

ii. A building envelope is determined by compliance with controls such as setback, 
landscaped area and height. Its purpose is to provide an envelope within which 
development may occur but not one which he development should necessarily fill.  

iii. Where maximum FSR results in a building that is smaller than the building 
envelope, it produces a building of lesser bulk and allows for articulation of the building 
through setbacks of the envelope and variation in building heights.  

iv. The fact that the building envelope is larger than the FSR is not a reason to exceed 
the FSR. If it were, the FSR control would be unnecessary.  

 
A correlation could be drawn from the above statement, that providing more floor area is not 
a reason to exceed FSR, as if it were, FSR controls for all residential developments would 
be unnecessary. 
 

(b) there are sufficient environmental planning grounds to justify the 
contravention of the development standard. 

 
The variation statement also address whether there are sufficient environmental planning 
grounds to justify the contravention, as follows: 
 
There are sufficient environmental planning grounds to justify the contravention of the 
development standard: 

• Enhanced Streetscape Integration: The design incorporates a compliant height and 
landscaping regime that ensures integration with surrounding dwellings, particularly in 
the articulation of the front facade and garage form. 

• Efficient Land Use: The modest variation enables more efficient utilisation of land 
within a medium density zone, without loss of landscaped area or open space, thereby 
supporting broader housing supply objectives. 

• No Environmental Harm: There are no adverse environmental effects arising from the 
additional floor area—no additional overshadowing, no increase in traffic demand, and 
no negative impacts on stormwater drainage or tree canopy cover. 
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• Contextual Compatibility: The scale of the proposed dwelling is consistent with that of 
other homes in the area, which are generally large, well-articulated structures on 
similar or larger parcels of land. 

These grounds are particular to this site and development and do not establish any broader 
or inconsistent precedent. 
 
Council Assessment of variation proposed 
 

• The proposed articulation of the front facade and garage form somewhat enhances the 
streetscape. However, it neither relates nor justifies the reason being exceeding the 
prescribed FSR. It is to be noted that non-compliance with the proposed garage not 
being 1m behind the main face* of the dwelling according to DCP setback control has 
already been considered in this instance (*the main face is the first wall of a habitable 
room). 

• The proposed variation does not promote the orderly development of the land, setting 
precedence in exceeding the prescribed floor space ratio. An increase in 10.3% of the 
FSR is also not considered minor. 

• The proposal is not considered to meet the objectives of the zone as it does not 
ensure that a high level of residential amenity can be achieved and maintained due to 
the FSR exceedance. 

• The non-compliance with the FSR would create an undesirable precedent for the 
development of dwellings in the local government area, especially where there are no 
known site constraints or circumstances which would warrant an exceedance to the 
development standard. Also, 0.5:1 development standard for FSR is generous for 
residential development in the context of a vast majority of areas in the LGA. 

 

As a result of the assessment above, the proposed variation to the FSR development 
standard does not satisfactorily justify that the standard is unreasonable or unnecessary or 
provide sufficient environmental planning grounds to justify the contravention of the 
development standard. 
 
Consistency with Clause 4.6 objectives 

(a)  to provide an appropriate degree of flexibility in applying certain development 
standards to particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 

 

It is not appropriate in this instance to apply a degree of flexibility when applying variation to 
the applicable FSR standard given the above discussion. Based on that discussion it is not 
considered that a better outcome would be achieved where the development varies the 
maximum FSR standard. 
 
Recommendation 
 
The proposed development is considered to be inconsistent with the objectives of the zone, 
the development standard and clause 4.6. With considerations to the discussion above, the 
proposed variation to the Clause 4.4 “Floor space ratio” does not adequately address Clause 
4.6(3). It is not in the public interest in this instance, and therefore the variation is not 
supported. 
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Conclusion with regard to 4.6 Variation 
 
Given the above assessments, the proposed development fails to comply with FSR control 
of the LEP. It is considered that the non-compliance demonstrates the proposal results in the 
over-development of the site and would set an undesirable precedent for similar 
developments. 
 
It is not considered appropriate to apply a degree of flexibility when applying floor space ratio 
development standard applicable to the subject site. Having regard to the concerns raised 
previously in the report it is considered that the proposed design does not achieve a better 
outcome in this instance. It is also considered the proposed development has not 
appropriately responded to the surrounding environment. 
 
6.2 Section 4.15(1)(a)(ii) - Any Draft Environmental Planning Instrument 
 
There are no draft Environmental Planning Instruments which apply to the development. 
 
6.3 Section 4.15(1)(a)(iii) - Any Development Control Plan 
 
(a)  Liverpool Development Control Plan (LDCP) 2008 
 
The subject application has also been assessed against the relevant controls of the 
Liverpool Development Control Plan (LDCP) 2008, particularly Part 1 General Controls for all 
Development and Part 3.5 Dwelling houses on Lots less than 400sqm in the R2, R3 and R4 
zone. This has been assessed in the tables in Attachment 1. 
 
6.4 Section 4.15(1)(a)(iiia) - Any Planning Agreement or Draft Planning Agreement 
 
There are no Planning Agreements or Draft Planning Agreements apply to the development. 

 
6.5 Section 4.15(1)(a)(iv) - The Regulations 
 
The Environmental Planning and Assessment Regulations 2021 requires the consent 
authority to consider the provisions of the Building Code of Australia. If approved appropriate 
conditions of consent will be imposed requiring compliance with the BCA. 
 
6.6 Section 4.15(1)(b) - The Likely Impacts of the Development 

 
a) Natural and Built Environment 

Impacts on the natural environment have been assessed as part of the development 
application. The proposal is unlikely to result in any detrimental impact on the natural 
environment surrounding the subject sites, or to any endangered and non-endangered 
species of flora and fauna. However, the proposed development is not considered to 
provide for an appropriate built form for the locality. The proposal does not satisfy the 
key development control for the site and development, as detailed above. Accordingly, 
the proposal is likely to have a negative impact on built environment. 

 
b) Social and Economic Impacts 

The proposed development is unlikely to have any negative social and/or economic 
impact within the locality. 
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6.7 Section 4.15(1)(c) - The Suitability of the Site for the Development 
 
The proposal is a permissible form of development in the zone. However, due to the non-
compliance with the relevant development standard, as detailed in this report, the site is not 
considered to be suitable for this development. 
 
6.8 Section 4.15(1)(d) - Any submissions made in relation to the Development 
 

a) Community Consultation 
 
The application was not required to be notified in accordance with Liverpool City Council 
Community Engagement Strategy and Community Participation Plan 2022. Nonetheless, no 
submissions were received. 

 
b) Internal Referrals 

 

Internal Department Comments 

Land Development Engineering Supported, subject to conditions 

Environmental Health Supported, subject to conditions 

 
c) External Referrals 

 

External Agency Comments 

Sydney Water Corporation Supported, subject to conditions 

 
6.9 Section 4.15(1)(e) - The Public Interest 
 
The proposed development does not remain consistent with the objectives of the zone. And, 
it does not comply with the relevant provision (FSR) of the Liverpool Environmental Plan 
2008. Therefore, the development would be contrary to the public interest. 
 
7. DEVELOPMENT CONTRIBUTIONS 
 
Development contributions do not apply to this application. 
 
8. CONCLUSION 
 
The application has been assessed having regard to the provisions of Section 4.15 of the 
EP&A Act 1979, and the Environmental Planning Instruments, including the applicable State 
Environmental Planning Policies, Liverpool LEP 2008, LDCP 2008, and the relevant codes 
and policies of Council. 
 
Based on the assessment of the application, it is recommended that the application be 
refused for the reasons discussed in this report. 
 
9. RECOMMENDATION 
 
That Development Application DA-91/2025 be refused. 
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