LIVERPOOL
CITY LOCAL PLANNING PANEL MEETING
COUNCILs 13 JUNE 2025

ELECTRONIC DETERMINATION

Application Number: | DA-95/2025

Proposed
Development:

Two lot Torrens title subdivision and lot consolidation over two stages.

Lot 12 Manchuria Road, Edmondson Park
2094 Camden Valley Way, Edmondson Park

Property Address

Lot 12 in DP 1249397

=G RS Lot 10 in DP 1249397

Applicant: Beveridge Williams

Islamic House in Liverpool Incorporated

Land Owner: Mr Saverio Catanzariti and Mrs Francesca Catanzariti, and Australian

Cost of Works: $10,000
Recommendation: Refusal
Assessing Officer: Maddison Spiteri

1. EXECUTIVE SUMMARY

Council is in receipt of a Development Application DA-95/2025 seeking consent for two lot
Torrens title subdivision and lot consolidation over two stages on the sites known as at Lot 12
Manchuria Road and 2094 Camden Valley Way, Edmondson Park, which are legally
described as Lot 12 and Lot 10 in DP 1249397, respectively.

The site is zoned R1 General Residential pursuant to the Liverpool Local Environmental Plan
2008, within which the proposed development is permissible with consent.

In accordance with the Liverpool City Council Community Engagement Strategy and
Community Participation Plan 2022, the proposal was not required to be notified. No
submissions have been received for the subject application.

The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with
the Local Planning Panels Direction — Development Applications and Applications to Modify
Development Consent, endorsed by the Minister for Planning and Public Spaces on 6 May
2024, as the development falls in the category of:

Departure from Development Standards

Development that contravenes a development standard imposed by an
Environmental Planning Instrument (EPI) by more than 10% or non-numerical
development standards.

The development application proposes a variation under Clause 4.6 of the LLEP 2008 in
relation to Clause 7.11 Minimum Dwelling Density, consisting of a variation of 85%, thus
triggering the requirement for the application to be determined by the LLPP. A Clause 4.6
variation statement has been submitted, which is discussed in detail within this report.
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The proposed development application initially sought consent only for a two lot Torrens title
subdivision of Lot 12 in DP 1249397, in which the Statement of Environmental Effects (SEE)
stated that the subdivision would enable future lot consolidation with Lot 10 in DP 1249397
(known as the Australian Islamic House [AIH]). Council issued a Request for Information (RFI)
Letter dated 4 April 2025 to the applicant which requested the rationale behind the proposed
subdivision pattern and for Clause 7.11 of the LLEP 2008 to be addressed. No information
had been submitted with the initial application to demonstrate that the proposed subdivision
would contribute to lot consolidation with the AIH site on Lot 10 in the future. The proposal
was subsequently amended by the Applicant on 22 April 2025 to propose lot consolidation of
proposed Lot 1 with the existing AlH site on Lot 10, over two stages. The amended package
included a ‘Letter of Intent’, Clause 4.6 written request, amended subdivision and
consolidation plan, owners consent for Lot 10 and an amended SEE and RFI Response.

The key issues associated with the assessment of the application, as amended, relate to the
variation to the minimum dwelling density standard and insufficient Clause 4.6 variation
request which does not adequately address the test of Clause 4.6. Furthermore, the
application does not sufficiently address the Indicative Layout Plan (ILP) under Part 2.11 of
the Liverpool Development Control Plan 2008 and proposes a fragmented subdivision layout
which is not considered to be orderly development under the objects of the Environmental
Planning and Assessment Act 1979, especially for a greenfield site with consideration for the
envisioned future development in the locality. The proposal is considered insufficient in
complying with the relevant provisions and standards and is considered to be an unacceptable
form of development.

The application has been assessed pursuant to the provisions of the Environmental Planning
and Assessment Act 1979. Based on the assessment of the application, it is recommended
that the application be refused due to insufficient information and inconsistencies with the
relevant environmental planning instruments and policies. Accordingly, the proposed
development is not considered to be in the public interest.

2. SITE DESCRIPTION AND LOCALITY
2.1 Site Description

The subject site consists of two allotments known as Lot 12 Manchuria Road and 2094
Camden Valley Way, Edmondson Park, which are legally described as Lot 12 and Lot 10 in
DP 1249397. Lot 10 is mostly rectilinear in shape, has an area of approximately 20,621sgm
and currently contains a place of public worship, “The Australian Islamic House Masjid”, with
associated car parking and landscaping, which is accessed from Camden Valley Way via a
‘right of carriageway’ easement over the northern adjoining site.

Lot 12 has an area of approximately 13,413sgm and is mostly irregular in shape due to the
long and narrow strip of the site approximately 521 metres in length and 5 metres wide, which
was historically used as an access handle with access to the site directly from Camden Valley
Way. Lot 12 currently contains a single storey dwelling and a number of sheds and trees. Lot
12 no longer has access to Camden Valley Way as the access handle has been disused since
approximately May 2017 when alternative access was provided at the southern portion of the
site through Manchuria Road, as the redevelopment of Edmondson Park has progressively
occurred.

Both subject sites are the result of Torrens title subdivisions, land acquisition and rezoning
arrangements in recent years, which also created Lots 9, 8 and 7 in DP 1249397 (north of the
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subject sites) that directly adjoin the subject sites and have direct frontage to Camden Valley
Way. These lots were rezoned to RE1 Public Recreation and were acquired by Council.

The subject sites share a common boundary along the northern portion of the disused access
handle for Lot 12 for a length of approximately 210 metres as shown in Figure 1.
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Figure 1: Aerlal |magery of subject |t(source Geocortex)
2.2 Locality Description

The subject site is located within the suburb of Edmondson Park which is characterised by a
range of land uses and development. The immediate surrounding locality is zoned R1 General
Residential and is considered land in transition from large rural land uses to recently executed
subdivisions and dwelling house constructions. Adjoining to the east and north of Lot 12 and
south of Lot 10 is a vacant lot (Lot 11) which, once developed in the future, will contribute to a
large portion of the precinct planned roads and subdivision, as multiple roads intersect through
Lot 11 as well as the subject site Lot 12 (Figure 3). The majority of the surrounding locality
has been developed including roads, however there is a number of large lots yet to be
developed. The below table details the remaining large lots within the precinct which are
immediately adjacent to the subject sites and their development status:

Address Development Status Orientation

50 Croatia Avenue | PL-4/2018: Advice provided for Demolition of existing | West of the subject
buildings, tree removal and construction of ten (10) | sites.

residential flat building (188 units) with basement
parking
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DA Approved:
DA-279/2020 and DA-279/2020/A for two ot

subdivision and multi-dwelling housing comprising the
staged construction of 30 townhouses and associated
visitor car-parking, subdivision, civil works including
the construction of two roads (including on an
adjoining allotment to the south) for premises known
as 50 Croatia Avenue, Edmondson Park

12-14
Avenue

Croatia

PL-82/2017: Advice provided for subdivision of 5 acres
with roads and drainage works

DA Refused:

DA-499/2021 for Two lot Torrens title subdivision,
earthworks, road construction, tree removal and the
construction of a multi dwelling housing development
comprising of 27 x 2 storey dwellings and associated
landscaping and stormwater management.

West of the subject
sites.

Lot 15
Avenue

Croatia

DA Approved:
DA-1371/2021 for subdivision of an existing allotment

into five (5) Torrens Title lots for future residential
development, one (1) residential lot over which is
proposed a new dwelling house, one (1) large residue
super-lot in three (3) parts (two (2) residue super-lots,
and one (1) residue lot affected by a transmission
easement), demolition of existing structures, and
associated construction of roads, a pedestrian path
reserve, and civil works over two stages

West of the subject
sites.

LOT
ROAD

318 FRY

No current or determined applications.

(This strip of land is the remaining half of the disused
access handle for Lot 12, which was subdivided in half
and is under separate ownership).

West of the subject
sites.

LOT 11 BRITTANY
ROAD

No current or determined applications.

Centrally  adjoining
both subject sites.
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Figure 2: Locality srounding the proposed development (source: Geocortex)
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2.3 Site Constraints

ELECTRONIC DETERMINATION

Are there any constraints or affectation | -

on the site: -

- Bushfire

- Flooding

- Heritage Items

- Aboriginal heritage

- Environmentally Significant Land

- Threatened Species/ Flora/ Habitat/
Critical Communities

- Acid Sulphate Soils

- Aircraft Noise

- Flight Paths -

- Railway Noise

- Road Noise/ Classified Road

- Significant Vegetation

- Contamination -

- Gas Pipeline

- Salinity potential

Moderate salinity potential

Flooding: Low flood risk (2.1%) and Flood planning
area (6.8%). A minor portion of Lot 10 (AlH site) is
mapped within the flood planning area. However,
no works are proposed under the subject
application. Therefore, it is considered in the
circumstances that further assessment of flooding
impacts is not necessary for the subject
application and would be subject to future
development applications involving works and built
form.

Threatened Species: A portion of Lot 12 is mapped
as containing ‘critically endangered’ species,
however no works are proposed, therefore further
assessment is not necessary.

Gas Pipeline: Lot 10 is within close proximity to a
Jemena gas pipeline, however no works are
proposed, therefore further assessment is not
necessary.
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- Transmission line: Lot 12 is mapped as containing
a Transgrid transmission line, however no works
are proposed, therefore further assessment is not
necessary.
Are there any restrictions on title? e Easement for Transmission line over Lot 12.
Attach 88B instrument to the report e Right of Way over Lot 12
e Easement to drain water over Lot 12.
No works are proposed, therefore easements would
not be impacted.

3. BACKGROUND / HISTORY

Below is a brief history of the subject application in Council:

Date Action

7 March 2025 DA-95/2025 lodged with Council

21 March 2025 Referral to Engineering

4 April 2025 Request for Further Information issued to the Applicant, requesting:

¢ Insufficient information regarding subdivision and disorderly pattern.
e Dwelling Density non-compliance

7 April 2025 Engineering referral completed. Supportive subject to conditions.
22 April 2025 The applicant submitted additional information including:
e Statement of Environmental Effects
o Clause 4.6 Written Request
e The AIH ACNC
o RFI Response Letter
e Title Search (AIH Site
e Updated Subdivision Plan
e AlH Letter of Intent
e Owners Consent (AlH Site)
5 May 2025 Request for Further Information issued to the Applicant, requesting:
e Bushfire report as per NSW RFS request.
30 May 2025 Email was sent to applicant advising of outstanding matters from Council’s

RFI dated 4 April 2025 and that the Clause 4.6 request is not considered
adequate and the application would likely be recommended for refusal. A
final 7 days was provided to the applicant to address the outstanding
matters.

4 June 2025 The applicant submitted additional information including:

e Clause 4.6 Written Request Rev C

e Statement of Environmental Effects Rev D

o RFI Response Letter No. 2

4. DETAILS OF THE PROPOSAL

The development application seeks consent for two lot Torrens title subdivision and lot
consolidation over two stages. The proposal will result in the same number of lots as that
which currently exists, being two lots. The applicant has stated within their Statement of
Environmental Effects, RFI response letter, Clause 4.6 variation letter and Letter of intent that
the proposal is effectively a boundary adjustment as the resulting number of lots remains the
same, however the applicant has not formerly proposed boundary adjustment as part of this
application.

Specifically, the proposal would consist of the following:
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STAGE 1:

Torrens title subdivision:

e Two lot Torrens title subdivision consisting of the lots as follows:
o Proposed Lot 1 — 1,800 square metres
o Proposed Lot 2 — 11,610 square metres
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Figure 4: Extract of the proposed Stage 1 Torrens title subdivision.

STAGE 2:

Lot consolidation:

one lot as follows:

o Proposed Lot 20 — 2.24 hectares (22,400 square metres).

Lot consolidation of Proposed Lot 1 with existing Lot 10 in DP 1249397 creating
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5. STATUTORY CONSIDERATIONS

Figure 5: Extract of the proposed Stage 2 lot consolidation.

The following planning instruments have been considered in the planning assessment of the

subject Development Application:

(a) State Environmental Planning Policy (Biodiversity and Conservation) 2021,
(b) State Environmental Planning Policy (Resilience and Hazards) 2021;
(c) Liverpool Local Environmental Plan 2008; and

(d) Liverpool Development Control Plan 2008:

o Part 1: General Controls for all Development; and
o Part 2.11: Land Subdivision and Development in Edmondson Park.

6. ASSESSMENT

The Development Application has been assessed in accordance with the relevant matters for
consideration prescribed by Section 4.15 Evaluation of the Environmental Planning and
Assessment Act 1979 and Environmental Planning and Assessment Regulation 2021, as

follows:

6.1
(@)

Chapter 2 Vegetation in non-rural Areas

Section 4.15(1)(a)(i) — Any Environmental Planning Instrument

State Environmental Planning Policy (Biodiversity and Conservation) 2021
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The subject site is located within the Georges River catchment and as such Chapter 2
Vegetation in non-rural areas and Chapter 6 Water catchments of the SEPP, applies to the
application. The Biodiversity and Conservation SEPP aims to protect the environment of the
Georges River catchment by ensuring that biodiversity values are protected and preserved
and that water quality impacts are considered.

The site does not propose any development other than land subdivision as part of this
application and the site has also been biodiversity certified as part of the South West Growth
Centre rezoning process.

The development is acceptable with regards to Chapter 2 of SEPP (Biodiversity and
Conservation) 2021.

Chapter 6 Water Catchments

The subject site is located within the Georges River catchment and as such Chapter 6 Water
Catchments of SEPP (Biodiversity and Conservation) 2021 applies to the application. The
Biodiversity and Conservation SEPP aims to protect the environment of the Georges River
catchment by ensuring that water quality impacts are considered.

In accordance with the SEPP, when a consent authority determines a development
application, the provisions in Part 6.2 - Development in Regulated Catchments are to be
considered and consent must not be granted unless the consent authority is satisfied that the
matters have been addressed.

The subject development application does not involve stormwater drainage works, civil
engineering works or subdivision works. The proposal relates to the subdivision and
consolidation of land, however, does not incorporate any further development works. The
application was referred to Council's Land Development Engineering Department who
reviewed the proposed subdivision. Land Development Engineering is supportive of the
proposed application, subject to conditions if consent were granted.

It is considered that the proposal satisfies the provisions of SEPP (Biodiversity and
Conservation) 2021.

(b) State Environmental Planning Policy (Resilience and Hazards) 2021

The proposal has been assessed under the relevant provisions of SEPP (Resilience and
Hazards) 2021 as the proposal involves a change of use of land with the potential under the
SEPP 55 (previous) gquidelines to be a site that could be contaminated
(agricultural/horticultural activities). Therefore, under the SEPP 55 (previous) guidelines the
subject site is identified as a site that could be contaminated.

The objectives of SEPP (Resilience and Hazards) 2021 are:

e to provide for a state wide planning approach to the remediation of contaminated land.
e to promote the remediation of contaminated land for the purpose of reducing the risk
of harm to human health or any other aspect of the environment.
Pursuant to the above SEPP, Council must consider:

e whether the land is contaminated.
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o if the land is contaminated, whether it is satisfied that the land is suitable in its
contaminated state (or will be suitable, after remediation) for the proposed use.

The subject development application does not involve stormwater drainage works, civil
engineering works or subdivision works. The proposal relates to the subdivision and
consolidation of land, however, does not incorporate any further development works. It is
considered that further assessment of contamination of the site is necessary under the subject
application and would be subject to future development applications involving works.

Based on the above assessment, the proposal is considered to satisfy the relevant objectives
and provisions of SEPP (Resilience and Hazards) 2021.

(c) Liverpool Local Environmental Plan 2008
() Zoning and Permissibility
The subject site is zoned R1 General Residential pursuant to the LLEP 2008. The proposed

development is best defined as subdivision. Subdivision is permissible with consent,
pursuant to Clause 2.6 of the LLEP 2008. The zoning of the site is demonstrated in Figure 6

Figure 6: Zoning map of the site (source: Geocortex)

(ili) Objectives of the zone
Objectives of the R1 General Residential Zone are:

e To provide for the housing needs of the community.
e To provide for a variety of housing types and densities.
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e To enable other land uses that provide facilities or services to meet the day to day
needs of residents.
e To ensure that housing densities are broadly concentrated in locations accessible to
public transport, employment, services and facilities.
e To facilitate development of social and community infrastructure to meet the needs of
future residents.
The development application does not propose residential development or any works under
the subject application, however as detailed within this report, the proposal is not considered
to meet relevant planning controls for the precinct. Due to the observed non-compliances with
the precinct planning requirements for orderly subdivision and infrastructure development
inclusive of the ILP road layout, it is considered the proposal does not meet the relevant zone
objectives in that the proposal would generate further fragmentation of land and increased
independent landholdings which would impact upon future development being equitably
delivered to adequately provide for the housing needs of the community and potential
development of facilities and services and social and community infrastructure to meet the
needs of future residents.

The fragmented subdivision pattern would impact upon coordinated and efficient future
development of the precinct within the surrounding locality as the subject application does
not propose to construct any portions of ILP roads or associated infrastructure which are
mapped within the disused access handle portion of Lot 12. Therefore, the required roads
and infrastructure for the precinct and future housing would be dependent on future
development occurring on adjoining properties and through a neighbouring property
amalgamating land with the disused access handle portions of Lot 12.

However, the proposed subdivision pattern seeks to subdivide the disused access handle of
Lot 12 into two separate lots in a manner which does not align with the existing lot boundaries
of adjoining lots, nor provide a subdivision pattern along future road boundaries and
eliminating potential fragmentation of land, potentially leading to future amalgamation
hurdles, especially considering the land is in a greenfield area and there would not be any
pre-existing conditions requiring the proposed subdivision to be in the proposed location. This
would further inhibit future coordinated delivery of required ILP roads due to the increase in
land ownership whereby neighbouring properties would need to coordinate with more
landholders to amalgamate land or seek additional adjoining landowners consent to complete
development of the precinct roads. However, if neighbouring properties did not seek
coordinated delivery of roads, then the remaining portions of roads across Lot 12 would not
be constructed, which also have associated pedestrian facilities for the community,
fragmenting east west permeability and facilities to encourage walking in the area, especially
with nearby parks and open spaces.

Accordingly, the proposal is not considered to adequately facilitate future development and
would evidently impact upon cohesive and efficient delivery of required facilities and services,
community infrastructure and housing.

(iv)  Principal Development Standards

LLEP 2008 contains principal development standards which are relevant to the proposal, as
detailed below.

Part 4 Principal Development Standards

Development
Provision

Requirement Proposed Comment
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2.6 Subdivision Land to which this Plan
applies may be subdivided, | Torrens title subdivision is C .
. omplies
but only with development | proposed.
consent.
2.7 Demolition The demolition of a building | Demolition is not proposed as | Not
or work may be carried out | part of this application. Applicable
only  with development
consent
4.1 Minimum | 300sgm; and Stage 1: Complies
subdivision ot
size 450sgm Proposed Lot 1 — 1,800sgm
Proposed Lot 2 — 11,610sgm
Stage 2:
Proposed Lot 20 — 22,400sgm
4.3 Height of | R1 zoned land = 12 metres | No buildings are proposed. Not
buildings and 8.5 metres Applicable
4.4 Floor space | R1 General Residential — | No buildings are proposed. Not
ratio 0.75:1 and Applicable
0.65:1
4.6 Exceptions to | Provisions relating to | Clause 4.6 request to vary | See 4.6
development exceptions to development | Clause 7.11 Minimum Dwelling | discussion
standards standards. Density considered as part of | below
this application.
6.5 Public Utility | Public utility infrastructure | The existing residential | Not
Infrastructure must be available dwelling and place of public | Applicable
worship on the subject sites
has access to key utility
infrastructure. However, as no
works are proposed, further
assessment is not considered
necessary.
7.8 Flood | To minimise the flood risk to | A minor portion of Lot 10 (AIH | Considered
Planning life and property associated | site) is mapped within the flood | Acceptable
with the use of land planning area. However, no
works are proposed under the
subject application. Therefore,
it is considered in the
circumstances that further
assessment of flooding
impacts is not necessary for
the subject application and
would be subject to future
development applications
involving works and built form.
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Clause 7.11 | The site is subject to a | Dwelling density has not been | Does  Not
Minimum minimum dwelling density of | calculated for existing Lot 10 | Comply -
Dwelling Density | 14dw/ha for majority of the | as the site contains an existing | See Clause
site; and place of public worship whichis | 4.6
17ddw/h for a minor portion of | not considered to be residential | variation
the site. development. discussion
below

14 dwelling density band

17.262 dwellings (18) required
over a net developable area of
1.233ha (excluding land not
mapped for density - 330sgm).

2 lots proposed / 1.233ha =
1.62dw/ha over the assessable
area, which does not comply.

17 dwelling density band

1.27 dwellings (2) required
over a net developable area of
0.0750ha.

1 lot proposed / 0.0750ha =
13.33dw/ha over the
assessable area, which does
not comply.

Clause 4.6 — Exceptions to development standards (Variation to Clause 7.11 — Minimum
Dwelling Density)

Clause 7.11 (2) of the LLEP 2008 states;

“Development consent must not be granted for the subdivision of land shown on the
Dwelling Density Map unless the consent authority is satisfied that the dwelling density
likely to be achieved by the subdivision is not less than the dwelling density shown for
the land on that Map.”

The subject proposal seeks a variation to the minimum dwelling density contained in the LLEP
2008. As stated in the LLEP 2008 table above, the minimum dwelling density prescribed for
the site is 14dw/ha and 17dw/ha, as shown in Figure 7 below. A dwelling density of 1.62
dwellings per hectare is proposed under the 14dw/ha density band and 13.33 dwellings per
hectare under the 17dw/ha density band, which results in a numerical variation of 88.42% and
21.58%.
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Figure 7: Dwelling density map of the subject sites (Source: Geocortex)

Consequently, pursuant to Clause 4.6 of the LLEP 2008 the applicant has submitted a written
request seeking a variation to the minimum dwelling density control as prescribed by Clause

7.11.

The objectives of Clause 4.6(1) are as follows:

(a) “to provide an appropriate degree of flexibility in applying certain development

standards to particular development,
(b) to achieve better outcomes for and from development by allowing flexibility in

particular circumstances.”

Clause 4.6(3) prescribes:

“Development consent must not be granted for development that contravenes a development

standard unless the consent authority is satisfied the applicant has demonstrated that-

(a) compliance with the development standard is unreasonable or unnecessary in

the circumstances, and

(b)

of the development standard.”

there are sufficient environmental planning grounds to justify the contravention
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Written request addressing why compliance with the development standard(s) is

unreasonable or unnecessary in the circumstances of the case and that there are
sufficient planning grounds to justify contravening of the development standard(s)

The applicant submitted a Statement to support the variation to the Minimum Dwelling Density
Development Standard, in order to justify the variation described above. In conjunction with
an examination of case law regarding 4.6 Variations, this document provides the following
justifications based on the merits of the proposal:

(a) Compliance with the development standard is unreasonable or unnecessary in the
circumstances

In conjunction with an examination of case law regarding 4.6 Variations, which the applicant
has identified as:

¢ Winten Property Group Limited v North Sydney Council [2001] NSWLEC 46.

¢ Wehbe v Pittwater Council [2007] NSWLEC 827.

This document provides the following justifications based on the merits of the proposal:
This written request submits that strict compliance is unnecessary in the circumstances
as the objectives of the development standard are achieved notwithstanding the non-

compliance under First Way in Wehbe. Consideration of the objectives follows:

Table 1: Compliance with LLEP 2008 Clause 7.11 Objectives

DEVELOPMENT STANDARD OBJECTIVES ASSESSMENT

a) to confribute toward the efficient | The northem handle of Lot 12 to be excised, used to provide the only

use of land resources, access to Lot 12 via Camden Valley Way. The existing irregular sulbbdivision
configuration of site and surrounds is a result of infroduction of new
vehicular accessways and the creation and acquisition of the Lot 8 DP
1249397 by Council.

The access handle for Lot 12 became redundant and disused upon
alternate access being provided.

The proposed Stage 2 subdivision will amalgamate the existing disused
handle with Australian Islamic House (AIH) and be revitalised. The
redundant space will provide opportunities for landscape screening and
acoustic mitigation measures, which will benefit residential zoned land to
the west of the site.

Therefore, the proposed consolidated Lot 20 will contfribute toward the
efficient use of the existing disused and redundant access handle.

While it is noted this report is for a request of the variation of minimum
dwelling density, the variation only refers to existing Lot 12, the proposal will
have minimal impact on the existing Lot 12 and future/proposed dwelling
density of Lot 2.

Proposed Lot 2 and portions of Proposed Lot 1 in future will be able to meet
the relevant dwelling density, contributing fowards the efficient use of land
and providing for the housing needs of the community.
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b) to ensure the viability of public Noting that Proposed Lot 2 and potions of Proposed Lot 1 will be subject fo

fransport and other services future DAs for subdivision and these future subdivisions will be able to meet

planned for the areaq, the relevant density as detailed above, the proposal does not prejudice

the viability of public services planned for the area.
The proposed subdivision will not affect the existing public fransport and
other services within the locality.

c) toensure adequate funds for the | Although no recreation or community facilities form part of this proposal
recreation and community we understand that Proposed Lot 2 and potions of Proposed Lot 1 will be
facilities planned for the area. subject to future DAs for subdivision and these future subdivisions will be

able to meet the relevant density as detailed above, the proposal does

not prejudice the imposition or collection of contributions in future to
provide for facilities in the local area.

The proposed subdivision to excise a portion of Lot 12 to allow its sale to an adjoining
neighbour, being the Australian Islamic House to permit future consolidation with this
site to maximise opportunities for landscaping and acoustic mitigation. This subdivision
does not prejudice future compliance with the dwelling density control, noting the
subject site can be subdivided in accordance with the DCP when desired and meet the
relevant density.

The variation only arises with reference to the dwelling density of existing Lot 12 and
proposed Lot 2.

The above assessment indicates that all objectives and all underlying objectives of the
development standard are achieved, notwithstanding the numerical non-compliance.
Following the reasoning of Preston CJ in Wehbe, strict compliance is therefore
unnecessary.

Strict compliance with Clause 7.11 of LLEP 2008 would also be unreasonable in the
circumstances of the case, as no purpose would be served if flexibility was not applied:
Wehbe at [42]. Proposed Lot 1 as a residue lot (so it can be amalgamated with the
neighbouring lot) meaning this lot in future can still be developed in accordance with
the relevant controls and achieve the minimum dwelling density when desired by the
owners.

Council Assessment of variation proposed

The departure from the development standard is a result of the desire for Lot 10, which
contains the Australian Islamic House, to increase their land size through consolidation
with Proposed Lot 1 to provide additional landscaping for screening and privacy for the
place of public worship. However, the proposed subdivision pattern does not
adequately reflect this intended land use as the subdivision boundary is proposed past
Dalmatia Avenue and adjacent to the site known as 50 Saipan Road, Edmondson
Park. This demonstrates approximately 720sgm of land which lies past the southern
boundary of Lot 10 and is not immediately adjoining Lot 10. Therefore, this area of land
could not be effectively used for landscaping screening and privacy purposes for Lot
10 as there is no adjoining land area to the place of public worship and would serve
no purposes for landscaping or acoustic mitigation. As such, it is considered that the
proposed subdivision pattern is disorderly and generates current non-compliances with
dwelling density and would also create potential impacts upon future dwelling density
and delivery of orderly housing stock..

The Applicant has written in the Statement that portions of Proposed Lot 1 and all of
Proposed Lot 2 would still be capable of achieving the required dwelling density in the



18

LIVERPOOL
CITY LOCAL PLANNING PANEL MEETING
COUNCILs 13 JUNE 2025

ELECTRONIC DETERMINATION

future through subdivision and to provide for the housing needs and infrastructure
needs of the locality. However, the proposed subdivision pattern does not consider the
mapped density bands and proposes a subdivision boundary which excises off a minor
portion of 17dw/ha density band. In viewing the dwelling density map as shown in
Figure 7, it is evident that the 17dw/ha density band is aligned with the southern
boundary of the site known as 50 Saipan Road, Edmondson Park. However, the
subject application does not propose a subdivision boundary which aligns with this
density band either, effectively splitting a density band over two proposed lots, which
does not promote orderly development and would impact upon future development to
be sufficiently coordinated with mapped density bands.

In addition to the above, the applicant has stated that they have not addressed the
17dw/ha density band as “Proposed Lot 1 is intended to be amalgamated with existing
Lot 10, and is therefore not for residential purposes”. However, the Statement has not
addressed the minor portion of the 17dw/ha density band that has been cut off due to
the proposed subdivision boundary and is situated within proposed Lot 2.
Furthermore, whilst the applicant intends to consolidate Proposed Lot 1 with existing
Lot 10, this has been proposed through staging, which is considered to impact upon
the guarantee of lot consolidation and effectively creates an opportunity for lot
consolidation to not occur, which instead creates further fragmented land and
additional land holdings. As the Applicant has written in their Statement, the proposal
effectively demonstrates a boundary adjustment as the existing and resulting number
of lots remains unchanged, however the applicant has not proposed a boundary
adjustment. It is considered that a boundary adjustment application would have
provided the certainty of land being consolidated and used for the stated purpose of
landscaping screening.

Whilst the disused access handle portion of existing lot 12 would not be capable of
achieving the required lots under the dwelling density due to the access handle being
5m wide, and this would in turn not be capable of accommodating residential
development, the departure from the development standard is still unsupported due to
the above mentioned impacts generated from the proposed development. The
proposed development increases impacts to dwelling density for future development
as any future development will not be capable of occurring without the need to
amalgamate with an adjoining site. By proposing a subdivision which splits the disused
access handle of Lot 12 into two parts which also do not align with any existing orderly
boundaries and roads, it is creating a fragmented and uncoordinated approach to
future development with adjoining properties when considering dwelling density to be
achieved and road and other infrastructure to be delivered.

The delivery of the roads across Lot 12 would not be constructed, which also have
associated pedestrian facilities for the community, fragmenting east west permeability
and facilities to encourage walking in the area, especially with nearby parks and open
spaces.

The proposed dwelling density departure and density band splitting also creates
complexities for future development which undermines the precinct planning outcomes
and further planning inefficiencies for the locality.

The proposed subdivision layout is not considered to be an orderly subdivision
pattern required to meet the objects of 1.3(c) of the Environmental Planning and
Assessment Act 1979.

The applicant has stated that allowance of this variation will not prevent the proposed
Lot 20 and Lot 12 from being subdivided at a later stage that will achieve the desired
outcome of the dwelling density development standard. However, there is no
mechanism to ensure the desired outcome is achieved, particularly noting that the
owners of the Australian Islamic House site on Lot 10 do not seek to develop the
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required roads or density within the portion of Proposed Lot 1 which is south of
Normandy Road and past their site’s existing southern boundary.

e Furthermore, the proposed development does not provide the required infrastructure
to accommodate future dwelling densities, and Council cannot be certain that the
required infrastructure will be delivered in the future as the applicant has stated within
their Clause 4.6 Statement that Proposed Lot 20 is not for residential purposes,
therefore by admission, the applicant is excluding the portion of the access handle
from current and future dwelling density and therefore there is no intention to deliver
the precinct plans for mapped roads in the future.

e Therefore, Council is unsupportive of the proposed variation to the minimum dwelling
density given that it has not been adequately demonstrated that full compliance is
unreasonable or unnecessary in the circumstances, and the planning assessment of
the Clause 4.6 statement has demonstrated an insufficient justification from the
Applicant where impacts to future development within the precinct and adjoining
properties has not been considered through the subject proposal.

e The development is not considered to satisfy all of the relevant heads of
consideration pursuant to Section 4.15 (1) of the Act, particularly in relation to social
and economic impacts envisaged due to the above comments.

(b) There are sufficient environmental planning grounds to justify contravention of the
development standard

The variation statement also addresses whether there are sufficient environmental planning
grounds to justify the contravention, as follows:

Preston CJ in Initial Action considered what constituted “sufficient environmental
planning grounds. His Honour states at [23]-[24]

23. As to the second matter required by cl 4.6(3)(b), the grounds relied on by the
applicant in the written request under cl 4.6 must be “environmental planning grounds”
by their nature: see Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 at [26].
The adjectival phrase “environmental planning” is not defined but would refer to
grounds that relate to the subject matter, scope, and purpose of the EPA Act, including
the objects in s1.3 of the EPA Act.

24. The environmental planning grounds relied on in the written request under cl 4.6
must be “sufficient”. There are two respects in which the written request needs to be
“sufficient”. First, the environmental planning grounds advanced in the written request
must be sufficient “to justify contravening the development standard”. The focus of cl
4.6(3)(b) is on the aspect or element of the development that contravenes the
development standard, not on the development as a whole, and why that contravention
is justified on environmental planning grounds. The environmental planning grounds
advanced in the written request must justify the contravention of the development
standard, not simply promote the benefits of carrying out the development as a whole:
see Four2Five Pty Ltd v Ashfield Council [2015] NSWCA 248 at [15]. Second, the
written request must demonstrate that there are sufficient environmental planning
grounds to justify contravening the development standard so as to enable the consent
authority to be satisfied under cl 3(b) that the written request has adequately addressed
this matter: see Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 at [31].

Pursuant to clause 4.6(3)(b) of LLEP 2008, there are sufficient environmental planning
grounds to justify the variation to the dwelling density standard as follows:
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1. The variation refers to an existing non-compliance of Lot 12, the proposed

wnN

subdivision will slightly decrease the existing variation, representing an
improvement. Therefore, the subdivision in isolation does not cause the variation,
and it is unreasonable to oppose a DA which brings the development closer to
compliance with Council’s controls noting the existing noncompliance.
The proposal will not affect the future subdivision of proposed Lot 2.
The proposal simply seeks to excise a portion of the disused access handle to
allow the sale of this land to an adjoining lot, this new lot to be consolidated with
their site, noting over 200m of the handle’s side boundary is directly adjoining the
Australian Islamic House site, who will purchase this land. This consolidation will
assist in minimizing and reducing the existing fragmented ownership of land within
the locality.
As the proposal will facilitate the sale and consolidation of fragmented land, this
will promote the orderly and economic use and development of land, which is a key
objective of the Environmental Planning and Assessment Act 1979.
To address the issue of fragmentated land ownership, it is often necessary to
complete “procedural subdivisions” such as this one where land is excised and
exchanged to facilitate further subdivisions in future and to ensure lots better align
with the ILP. Considerable weight has to be given as the variation results in part
from the inability to subdivide the site in an orderly manner now due to the current
fragmentation, noting that;

e North: To the north of this site, there is a strip of land, Lot 441 DP 1229516, will
partially contain the extension of Dragoon Road. As the road alignment as per
the ILP is on a neighbouring property and not subject to this owners control,
the site can not be subdivided currently, till this road is provided by others.

o West: To the west of this site, there is a strip of land, Lot 303 DP 1238463,
which is between the subject site and the half width road of Manchuria Road,
which prohibits the extension of Manchuria Road and the development of the
subject site, this extension is hinged upon the neighbour.

As Lot 10 currently has a use occurring that is permitted in the zone, and due to

the size and scale of the development, the lot warrants a large site area to mitigate

environmental impacts, it is unreasonable to apply a minimum dwelling yield, where
this use is permitted and furthers the objectives of the General Residential Zone.

The proposed subdivision is ultimately a boundary adjustment, where the existing

two lots, Lot 10 and Lot 12 boundaries will be adjusted to form reconfigured lots,

the proposal does not create a new lot.

The proposed subdivision, while not meeting the minimum dwelling density, is
representative of the issues that arise in Greenfield Release Areas where land
ownership is fragmented and this fragmentation has to be resolved prior to the
envisaged character being realised. This subdivision is procedural in nature which
assists in reducing the fragmentation of land and critically will not prejudice against the
delivery of the ILP in future, or the dwelling density being met.

The variation to the dwelling density standard furthers the objectives (b), (c) and (g) of
s. 1.3 of the Act.

Council Assessment of variation proposed

e The departure from the development standard is limited to the existing Lot 12, however
the Clause 4.6 Statement does not adequately address Clause 7.11 minimum dwelling
density. The Statement fails to address both dwelling density bands in full, particularly
the 17dw/ha density band as the Applicant provides “We note the calculable area for
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Lot 12 has two different dwelling densities, the existing dwelling and ancillary structures
and most of the site lies within 14 dwellings/ha. Approx. 750m2, northern redundant
handle, of Lot 12 lies within 17 dwellings/ha. As only the dwelling on Lot 12 and as
most of the site lies within 14 dwellings/Ha, for easier comprehension and calculation,
we believe it is appropriate to use 14 dwellings/Ha to calculate the existing dwelling
density of Lot 12.” The applicant is looking at the density in this strip of land in isolation
from that in the wider locality, where adjoining land to the east, which would be
developed in the future and require this land to be incorporated within it, would utilise
the land in the 17dw/ha density band as part of the density calculation and as such,
would not be transferrable with the 14dw/ha density band. As such, the applicant has
not adequately addressed Clause 7.11, and the Clause 4.6 variation statement is
insufficient in demonstrating sufficient environmental planning grounds to justify
contravention of the development standard.

e The documents submitted with the application propose that future development
(namely the ILP roads mapped through Lot 12) can occur through resell of land,
amalgamation with adjoining properties or coordinated approach to redevelopment
with adjoining owners. It is considered that the locality would benefit greater from a
coordinated approach and subdivision pattern through the subject application that
aligns with Normandy Road and adjoining property boundaries rather than depending
on future adjoining land owners to purchase and amalgamate or seek further owners
consent, causing increased difficulty in redevelopment.

¢ In addition to the above, the proposed subdivision pattern does not consider orderly
and economic use of the land, but rather adds to the existing issue of fragmented land
and ownership and is reliant upon a future developer or adjoining neighbour to
complete the required precinct outcomes.

e In addition to the variation to minimum dwelling density, the applicant has
demonstrated a proposal which is not consistent with the objectives of the zone under
the LLEP 2008 and is not consistent with key planning controls in relation to ILP roads
under the LDCP 2008. The application does not demonstrate full compliance with all
applicable standards and controls which is considered necessary in the circumstances
to ensure future development potential of the sites and adjoining sites can occur
through coordinated efficient and economical delivery of development.

o The proposal does not give consideration to future potential development on Lot 12 or
adjoining properties in relation to delivery of required roads and other infrastructure
which provide social benefits, such as footpaths and roadways with potential through
site connectivity ad permeability to open space. This could also impact upon the
delivery of housing due to a lack of sufficient and coordinated infrastructure to meet
the needs of the community.

e The proposal has not been adjusted to suit the site attributes in order to reduce the
scope of variations required to the minimum dwelling density. The layout of the
subdivision is also not suitable for the site. The applicant has the opportunity to provide
a subdivision pattern which aligns with Normandy Road and the southern boundary of
Lot 10, which would not impact upon future development potential of adjoining
properties and would not require development coordination with multiple separate land
holdings.

e The proposed subdivision pattern is considered to increase fragmentation of the land
and exacerbate poor planning outcomes within the precinct and as such is considered
to be disorderly development of the site.

e The development proposes Torrens title lots that do not align with precinct planned ILP
roads and do not align with adjoining property boundaries. The proposed subdivision
boundary has no orderly alignment within the precinct and has been based on “both
parties mutually agreed upon the 1800sgm area of land being transferred through the
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negotiation process” (as detailed within the AlIH Letter of Intent submitted with the
application). As such, the proposed subdivision pattern has not been designed with
consideration to any environmental planning merits or the existing subdivision pattern
of the locality and envisioned character of the precinct with respect to density bands
and ILP roads.

The proposed development does not contribute to achieving housing targets or
infrastructure for the locality in accordance with relevant local policies and controls. In
this regard, approving the application based on non-compliance with the minimum
dwelling density requirement is unlikely to provide additional benefit to the locality now
or in the future.

There is no statutory mechanism to ensure that the minimum dwelling density or the
ILP roads required will occur in the future for the disused access handle portions of
Proposed Lot 20 and existing lot 12. The only potential for this to be achieved is through
an adjoining neighbour to seek owners consent or purchase the narrow strip of land
and amalgamate as detailed by the Applicant. This is not considered to be a sufficient
environmental ground for contravening the development standard.

The development is not considered to satisfy all of the relevant heads of consideration
pursuant to Section 4.15 (1) of the Act, particularly in relation to social and economic
impacts envisaged due to the above comments.

Recommendation

With consideration to the discussion above, the proposed variation to Clause 7.11 - Minimum
Dwelling Density inadequately addresses the provisions of Clause 4.6, including the objectives
of the development standard and the zoning. The proposal is not considered to be in the public
interest and is therefore not supported in this instance.

6.2

Section 4.15(1)(a)(ii) - Any Draft Environmental Planning Instrument

There are no draft Environmental Planning Instruments which apply to the development.

6.3

(@)

Section 4.15(1)(a)(iii) - Any Development Control Plan

Liverpool Development Control Plan 2008 (DCP)

The application has been considered against the controls contained within the Liverpool
Development Control Plan 2008 (DCP) in particular:

Part 1: General Controls for all Development; and
Part 2.11: Land Subdivision and Development in Edmondson Park.

The proposal is not considered to be generally consistent with the key controls outlined in the
Liverpool Development Control Plan 2008, as elaborated in the tables below. All other relevant
controls demonstrating compliance are found in the relevant attachment to this report.

LDCP Part 1 — General controls for all development

Clause Control Assessment Compliance
Section 21 — Subdivision of land | The subject application proposes two lot Does Not
Subdivision shall meet the | Torrens title subdivision and lot Comply
of Land and minimum lot width | consolidation.  Whilst the proposal
Buildings requirements as set | achieves the minimum lot size

out in Table 18. requirements, the proposal demonstrates
a disorderly subdivision pattern, does not
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comply with dwelling density as detailed at
Clause 4.6 Discussion and does not
comply with Part 2.11 of the LDCP 2008 in
relation to the ILP road layout. Due to the
issues identified and discussed within this
report, it is considered that the proposal
does not meet the objectives of this control
in that the proposal does not contribute to
meeting the needs of future users of the
land  regarding road  construction
requirements which does not facilitate
economically efficient and coordinated
future  development. Therefore, the
application is unsupported.

LDCP 2008 — Part 2.11 — Land Subdivision and Development in Edmondson Park

Control Requirement Proposed Compliance
1. Preliminary | Consideration of | Due to the non-compliances as discussed | Does  Not
objectives a) to n) | within this report, the development does not | Comply
achieve the objectives of Part 2.11 of the
LDCP 2008 as the proposal does not achieve
the housing density targets for the locality and
does not ensure the timely delivery of critical
infrastructure and efficient use of land. The
proposed development does not consider the
wider precinct planning outcomes and
increases fragmentation of land and future
development inefficiencies.
1.1 Indicative | All development | The proposed subdivision is not considered to | Does  Not
Layout is to be | be undertaken in accordance with the ILP as | Comply
undertaken the application does not propose construction
generally in | of the required portions of road. The proposed
accordance with | subdivision pattern does not give
the Indicative | consideration to the location and alignment of
Layout Plan at | the ILP roads required to be developed for the
Figure 2 subject | precinct. The applicant has not demonstrated
to compliance | how the portions of roads mapped within the
with the | subject site would be constructed under a
objectives  and | future application and only makes reference
development that the future land owners of Proposed Lot 2
controls setoutin | and Proposed Lot 20 could coordinate with
this Part. adjoining properties to deliver the required
roads and future residential development. In
addition to the Clause 4.6 discussion, Council
is unsupportive of the proposed development
due to the impacts to the wider precinct and
ILP layout.
Where variation | The Applicant has not demonstrated that the | Does  Not
from the ILP is | application is consistent with the vision or | Comply
proposed, the | development objectives for the precinct. The
applicant is to | proposed subdivision pattern creates further
demonstrate that | fragmentation of the land and does not give
the proposed | consideration to effectively and efficiently
development is | enabling current or future development to
consistent  with | construct the required road infrastructure. The
the Vision and | proposed subdivision pattern creates greater
Development impacts to future delivery of ILP roads in that
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Objectives for the
precinct set out
within this Part.

the Precinct would have to rely upon an
adjoining property owner to purchase and
amalgamate the narrow strip of land from
multiple parties in order to complete the
required portions of through roads. This would
particularly burden adjoining Lot 11 to the east.
Alternatively, the proposed subdivision would
create a future burden for Council to acquire
land in order to deliver the remaining portions
of road and subsequent infrastructure within
the narrow strip of disused access handle.

The applicant has not demonstrated whether
it is intended for future development to occur
in the narrow portion of Proposed Lot 20 south
of Normandy Road, whether in relation to the
AlIH or separate to this use, and given that the
width of the strip would not be capable of
facilitating residential housing development
and would require amalgamation or
coordinated delivery with an adjoining site, it is
considered disorderly for the proposed
subdivision boundary to be proposed past the
indicative road layout of where Normandy
Road is mapped to be extended. Furthermore,
the proposed development does not provide
the required infrastructure, and Council cannot
be certain that the required infrastructure will
be delivered in the future as the Applicant has
stated that Proposed Lot 20 is not for
residential purposes, therefore there is no
intention to deliver the precinct plans in the
future.

The applicant has provided a ‘Letter of Intent’
to Council which states “AlH is committed to
working collaboratively with neighbours south
of Normandy Road if and when they intend to
subdivide their site in the future, whether
through land sale or joint ventures”. Although
these owners may be willing to work with
adjoining neighbours, given the subdivision at
hand as part of this DA, this future step could
be avoided through an orderly subdivision
pattern which avoids the need for any
negotiations with another party, considering
the location of the subdivision line along Lot
12.

Accordingly, it is considered that the proposal
seeks to vary the requirements of the ILP and
the overall vision and objectives for the
Precinct and intends to re-sell the portion of
land south of Normandy Road to an adjoining
neighbour to development in the future. As
such, Council is unsupportive of the proposal
as the applicant has not considered the vision
and objectives for the Precinct.
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2.1 Street | Provide No roads are proposed to be constructed as | Does  Not
Network And | appropriate street | part of this application. As per the discussion | Comply
Access layout. under Section 1 above, the application is
unsupported.
2.2 Pedestrian | Provide No roads are proposed to be constructed as | Does  Not
And Cycleway | appropriate part of this application. As per the discussion | Comply
Network pedestrian and | under Section 1 above, the application is
cyclist system. unsupported.
2.3 Provide No roads are proposed to be constructed as | Does  Not
Streetscape appropriate street | part of this application. As per the discussion | Comply
And Street | furniture and | under Section 1 above, the application is
Trees trees. unsupported.

As demonstrated above, the proposal is not consistent with the key controls outlined within
the Liverpool Development Control Plan 2008.

6.4 Section 4.15(1)(a)(iiia) - Any Planning Agreement or Draft Planning Agreement

There are no planning agreements or draft planning agreements which apply to the
development.

6.5 Section 4.15(1)(a)(iv) - The Regulations

The Environmental Planning and Assessment Regulation 2021 includes provisions in which
the consent authority can request additional information under Clause 36.

Additional information has been requested from the Applicant on 4 April 2025 and 30 May
2025, however as detailed within this report, the additional information is insufficient in
addressing the outstanding matters. Therefore, a recommendation has been made using the
information available.

6.6 Section 4.15(1)(b) - The Likely Impacts of the Development
(a) Natural Environment

The proposed development has not demonstrated it will create a detrimental impact on the
natural environment surrounding the subject site as no physical works or changes are
proposed to the land.

(b) Built Environment

The proposed development is likely to create adverse impacts on the built environment
particularly for future development of adjoining properties. It is considered that the proposed
development has been not designed with sufficient regard to future development of the wider
precinct and the precinct planning outcomes in relation to the ILP road layout and non-
compliant dwelling density.

(c) Social Impacts and Economic Impacts

The proposal would result in a negative social and economic impact for the wider locality,
particularly neighbouring properties and future residents of the area through inhibiting
economically efficient and coordinated delivery of development. The proposal demonstrates
a disorderly subdivision pattern which increases land fragmentation within the precinct which
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creates further complexities for future planning outcomes by preventing adjoining owners from
effectively consolidating land for future development. The existing lot alignment would only
require adjoining landowners to coordinate future development with one land holder rather
than multiple, as this proposal seeks to create. Therefore, the proposed development is
considered to generate a poor planning outcome for future development of the precinct which
would generate negative social and economic impacts.

6.7 Section 4.15(1)(c) - The Suitability of the Site for the Development

The proposal is a permissible form of development in the zone, however, due to the non-
compliances with relevant environmental planning instruments and controls, particularly
matters relating to dwelling density and ILP road construction, the site is not considered to be
suitable for the proposed development.

6.8 Section 4.15(1)(d) - Any submissions made in accordance with the Act or the
Regulations

(@) Internal Referrals

The following comments have been received from Council’s Internal Department:

DEPARTMENT COMMENTS
Land Development | Supported, subject to conditions if consent were granted.
Engineering

(b) External Referrals

DEPARTMENT COMMENTS
NSW Rural Fire Service The application was referred to the NSW Rural Fire Service on 8 April
2025 as the site was mapped as bush fire prone land. On 8 April 2025,
the NSW RFS rejected the referral and requested for Council to
“Please re-refer under s100B with the required Bushfire report for RFS
assessment”.

However, on 16 April 2025 the Bush Fire Prone Land Spot Change
Map was approved by the NSW RFS Commissioner, which resulted in
the subject site no longer being mapped as bush fire prone land.

Accordingly, the NSW RFS provided correspondence to Council which
confirmed the bush fire mapping changes, therefore no longer
requiring a referral to RFS.

(c) Community Consultation

In accordance with the Liverpool City Council Community Engagement Strategy and
Community Participation Plan 2022, the proposal was not required to be notified or advertised.
No submissions have been received for the subject application.

6.9 Section 4.15(1)(e) - The Public Interest
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The proposal is inconsistent with the objects of the EP&A Act 1979 and does not achieve
compliance with the relevant planning instruments and controls, and as such would not be in
the public interest.

7. DEVELOPMENT CONTRIBUTIONS

Section 7.11 contributions are applicable to the proposed development in accordance with the
Liverpool Contributions Plan 2008 — Edmondson Park. However, contributions have not been
applied as the development is recommended for refusal. Appropriate conditions of consent
could be imposed if consent were granted.

8. CONCLUSION

The application has been assessed having regard to the provisions of Section 4.15 of the
EP&A Act 1979, and the Environmental Planning Instruments, including the applicable State
Environmental Planning Policies, LLEP 2008, LDCP 2008, and the relevant codes and policies
of the Council.

Based on the assessment of the application, it is recommended that the application be
refused.

9. RECOMMENDATION

That Development Application DA No DA-95/2025 be refused.

ATTACHMENTS

1. Liverpool DCP 2008 Compliance Tables
2. Reasons for refusal

3. Clause 4.6 variation request

4, Subdivision Plans
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DA-95/2025 - Lot 12 Manchuria Road, Edmondson Park
Liverpool DCP 2008 Compliance Tables

LIVERPOOL DEVELOPMENT CONTROL PLAN 2008

COMPLIANCE TABLES

LDCP Part 1 — General controls for all development

Clause Control Assessment Compliance
Section 2 - Consider impact of | No changes to landscaping proposed. Not
Tree development  on Applicable
Preservation existing vegetation
Section 3 - Incorporation of | No changes to landscaping proposed. Not
Landscaping | existing trees into Applicable
and development where
Incorporation | appropriate.
of Existing
Trees
Section 4 — Consider impact of | Minimal to no impact on bushland and Not
Bushland and | development on | habitats considering the location of the Applicable
Habitat bushland and | development.

Preservation | habitats
Section 5 - Land on or adjacent | The application was referred to the NSW Not
Bushfire Risk | to bushfire prone | Rural Fire Service on 8 April 2025 as the Applicable

land to comply with
RFS requirements

site was mapped as bush fire prone land.
On 8 April 2025, the NSW RFS rejected the
referral and requested for Council to
"Please re-refer under s100B with the
required Bushfire report for RFS
assessment”.

However, on 16 April 2025 the Bush Fire
Prone Land Spot Change Map was
approved by the NSW RFS Commissioner,
which resulted in the subject site no longer
being mapped as bush fire prone land.

the NSW RFS provided
Council  which

Accordingly,
correspondence  fo

confirmed the bush fire mapping changes,
therefore no longer requiring a referral to
RFS.
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Bush fire mapping 2025 (Geocortex)
Section 6 - Consideration of | The subject development application does | Complies by
Water Cycle stormwater and | not involve stormwater drainage works, | conditions if
Management | drainage civil engineering works or subdivision | consent were
works. The proposal relates to the granted
subdivision and consolidation of land,
however, does not incorporate any further
development works. The application was
referred to Council's Land Development
Engineering Department who reviewed the
proposed subdivision. Land Development
Engineering is supportive of the proposed
application, subject to conditions if consent
were granted.
Section 7 - Consideration of | The proposed site is located more than Not
Development | impact to riparian | 40m from a water course, and no works are Applicable
Near a corridors proposed.
Watercourse
Section 8 - Appropriate erosion | A sediment and erosion control plan were Not
Erosion and and sediment | not submitted with the application, | Applicable
Sediment control  measures | however no works are proposed.
Control must be in place.
Section 9 - Flood affection of | The site is not identified as flood prone Not
Flooding property to be | land. Applicable
considered.
Section 10 - Previous use to be | The contamination potential of the site has Complies
Contaminated | considered in | been addressed under the SEPP
Land Risk assessing risk {Resilience and Hazards) 2021.
Section 11 - Salinity Moderate salinity potential, however no Not
Salinity Risk Management works are proposed. Applicable
response required
far affected
properties
Section 12 - Affected properties | The development site is not identified as Not
Acid Sulfate to consider impact | containing acid sulphate soils. Applicable
Soils Risk of development on
soils.
Section 13 - Noxious weeds to | The site is not identified as containing Not
Weeds be removed as parl | noxious weeds. Applicable
of development
where applicable
Section 14 — Appropriate Demolition is not proposed. Not
Demolition of | demolition Applicable
Existing measures must be
Development | implemented
Section 15 - 568 Application | OSMS is not proposed. Not
Onsite required where Applicable
Sewage connection to sewer
Disposal not available
Section 16 — AHIA required | The site is not identified as containing Not
Aboriginal where items of | Aboriginal archaeology. Applicable
Archaeology | aboriginal
archaeology exist
Section 17 - Consideration of the | The property is not associated with Not
Heritage and impact on the | heritage items. Applicable
Archaeology | heritage
significance on any
heritage buildings,
sites, streetscapes
or areas.
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Section 20 — This section of the | The proposal incorporates subdivision of Not
Car Parking DCP specifies | land and does not include works. Applicable
and Access requirements in
relation to vehicular
access and car
parking.
Section 21 - Subdivision of land | The subject application proposes two lot Does Not
Subdivision shall meet the | Torrens title  subdivision and ot Comply
of Land and minimum lot width | consolidation.  Whilst the  proposal
Buildings requirements as set | achieves the  minimum lot  size
out in Table 18. requirements, the proposal demonsirates
a disorderly subdivision pattern, does not
comply with dwelling density as detailed at
Clause 4.6 Discussion and does not
comply with Part 2.11 of the LDCP 2008 in
relation to the ILP road layout. Due to the
issues identified and discussed within this
report, it is considered that the proposal
does not meet the objectives of this control
in that the proposal does not contribute fo
meeting the needs of future users of the
land regarding road  construction
requirements which does not facilitate
economically efficient and coordinated
future development. Therefore, the
application is unsupported.
Section 22 - This section applies | The application does not propose Not
Water to all development | construction of residential or non-| Applicable
Conservation | involving the use of | residential buildings.
water.
Section 23 — This section applies | The application does not propose Not
Energy to all development | construction of residential or non- Applicable
Conservation | involving the use of | residential buildings.
energy.
Section 24 - | All  fil  applied | Landfill is not proposed. Not
Landfill should be Virgin Applicable
Excavated Natural
Material.
25, Waste A Waste | Waste is not expected from proposed Not
Disposal Management Plan | subdivision as no demoliion or Applicable
(WMP) shall be | construction works are proposed.
submitted with a
Development
Application for any
relevant  activities
generating waste.
Section 26 - Controls relating to | No signage is proposed. Not
Outdoor signage Applicable
Advertising and advertising
and Signage | material
Section 27 - Provisions relating | Social impact comment is not required. Not
Social Impact | to social impact. Applicable
Assessment

Consideration of LDCP 2008, Part 2.11 Development in Edmondson Park

The table below provides an assessment of the proposal in relation to the relevant sections
of Part 2.11 of the Liverpool DCP 2008.
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LDCP 2008 — Part 2.11 — Land Subdivision and Development in Edmondson Park

Control Requirement Proposed Compliance
1. Preliminary | Consideration of | Due to the non-compliances as discussed | Does  Not
objectives a) to n) | within this report, the development does not | Comply
achieve the objectives of Part 2.11 of the
LDCP 2008 as the proposal does not achieve
the housing density targets for the locality and
does not ensure the timely delivery of critical
infrastructure and efficient use of land. The
proposed development does not consider the
wider precinct planning outcomes and
increases fragmentation of land and future
development inefficiencies.
1.1 Indicative | All development | The proposed subdivision is not considered to | Does  Not
Layout is to be | be undertaken in accordance with the ILP as | Comply
undertaken the application does not propose construction
generally in | of the required portions of road. The proposed
accordance with | subdivision  pattern does not  give
the Indicative | consideration to the location and alignment of
Layout Plan at | the ILP roads required to be developed for the
Figure 2 subject | precinct. The applicant has not demonstrated
to  compliance | how the portions of roads mapped within the
with the | subject site would be constructed under a
objectives  and | future application and only makes reference
development that the future land owners of Proposed Lot 2
controls set outin | and Proposed Lot 20 could coordinate with
this Part. adjoining properties to deliver the required
roads and future residential development. In
addition to the Clause 4.6 discussion, Council
is unsupportive of the proposed development
due to the impacts to the wider precinct and
ILP layout.
Where variation | The Applicant has not demonstrated that the | Does  Not
from the ILP is | application is consistent with the vision or | Comply

proposed, the
applicant is to
demonstrate that
the proposed
development s
consistent  with
the Vision and
Development

Objectives for the
precinct set out
within this Part,

development objectives for the precinct. The
proposed subdivision pattern creates further
fragmentation of the land and does not give
consideration to effectively and efficiently
enabling current or future development to
construct the required road infrastructure. The
proposed subdivision pattern creates greater
impacts to future delivery of ILP roads in that
the Precinct would have to rely upon an
adjoining property owner to purchase and
amalgamate the narrow strip of land from
multiple parties in order to complete the
required portions of through roads. This would
particularly burden adjoining Lot 11 to the
east. Alternatively, the proposed subdivision
would create a future burden for Council to
acquire land in order to deliver the remaining
portions of road and subsequent infrastructure
within the narrow strip of disused access
handle.

The applicant has not demonstrated whether
it is intended for future development to occur
in the narrow portion of Proposed Lot 20 south
of Normandy Road, whether in relation to the
AlH or separate to this use, and given that the
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width of the strip would not be capable of
facilitating residential housing development
and would require amalgamation or
coordinated delivery with an adjoining site, it is
considered disorderly for the proposed
subdivision boundary to be proposed past the
indicative road layout of where MNormandy
Road is mapped to be extended. Furthermore,
the proposed development does not provide
the required infrastructure, and Council cannot
be certain that the required infrastructure will
be delivered in the future as the Applicant has
stated that Proposed Lot 20 is not for
residential purposes, therefore there is no
intention to deliver the precinct plans in the
future.

The applicant has provided a 'Letter of Intent’
to Council which states “AlH is committed to
working collaboratively with neighbours south
of Normandy Road if and when they intend to
subdivide their site in the future, whether
through land sale or joint ventures”. Although
these owners may be wiling to work with
adjoining neighbours, given the subdivision at
hand as part of this DA, this future step could
be avoided through an orderly subdivision
pattern which avoids the need for any
negotiations with another party, considering
the location of the subdivision line along Lot
12.

Accordingly, it is considered that the proposal
seeks to vary the requirements of the ILP and
the overall vision and objectives for the
Precinct and intends to re-sell the portion of
land south of Normandy Road to an adjoining
neighbour to development in the future. As
such, Council is unsupportive of the proposal
as the applicant has not considered the vision
and objectives for the Precinct.

21 Street | Provide No roads are proposed 1o be consirucied as | Does  Not
Network And | appropriate street | part of this application. As per the discussion | Comply
Access layout. under Section 1 above, the application is
unsupported.

2.2 Pedestrian | Provide Mo roads are proposed to be constructed as | Does  Not
And Cycleway | appropriate part of this application. As per the discussion | Comply
Network pedestrian and | under Section 1 above, the application is

cyclist system. unsupported.
2.3 Provide Mo roads are proposed to be constructed as | Does  Not
Streetscape appropriate street | part of this application. As per the discussion | Comply
And Street | furniture and | under Section 1 above, the application is
Trees trees. unsupported.
2.4 Open | Provision of | Not required. Not
Space required  open Applicable

space.
25 Provide The site has no significant vegetation that | Not
Environmental | protection to the | requires protection, and there are no riparian | Applicable
Management area's corridors and waterways over the site. No

works are proposed.




0
Attachment 1

33

DA-95/2025 - Lot 12 Manchuria Road, Edmondson Park
Liverpool DCP 2008 Compliance Tables

environmental
characteristics.

26
Cycle
Management

Water

Provide
appropriate
stormwater
management,

The subject development application does not
involve stormwater drainage works, civil
engineering works or subdivision works, The
proposal relates to the subdivision and
consalidation of land, however, does not
incorporate any further development waorks.
The application was referred to Council's Land
Development Engineering Department who
reviewed the proposed subdivision. Land
Development Engineering is supportive of the
proposed application, subject to conditions if
consent were granted.

Complies
by
conditions
if consent
were
granted

2.7
Contamination

In the
consideration of
any Development

Application,
Council must
consider whether
the land is likely
to be
contaminated.
Refer to

Contaminated
Land Risk in Part
1 for controls.

The contamination potential of the site has
been addressed under SEPP (Resilience and
Hazards) 2021

Complies
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REASONS FOR REFUSAL

The proposed development is incensistent with Clause 1.3(c) of the Environmental
Planning and Assessment Act 1979, as the proposed subdivision layout is not
considered to be an orderly subdivision pattern and does not promote economic use
and development of the land.

The proposed development is inconsistent with the objectives of the R1 General
Residential zone as per Liverpool Local Environmental Plan 2008, as the development
inhibits the future potential of development to efficiently and economically achieve the
housing and infrastructure needs of the locality, pursuant to 4.15(1)(a)(i), 4.15(1)(b) and
4.15(1)(c) of the Environmental Planning and Assessment Act 1979.

The proposed development does not satisfy Clause 7.11 Minimum dwelling density of
the Liverpool Local Environmental Plan 2008, as it fails to demonstrate compliance with
the provisions for minimum dwelling density, and the written request to vary the
development standard is unsupported, pursuant to 4.15(1){a)(i), 4.15(1)(b) and
4 15(1)(c) of the Environmental Planning and Assessment Act 1979.

The proposed development does not achieve satisfactory compliance with the Liverpool
Development Control Plan 2008, Part 1 — General Controls for all development and Part
2.11 — Land Subdivision and Development in Edmondson Park, pursuant to Section
4 15(1)(a)iii), 4.15(1)(b), and 4.15(1)(c) of the Environmental Planning and Assessment
Act 1979, in terms of the following:

» Part 1 — General Controls for all development:
a) Section 21: Subdivision of Land and Buildings

+ Part 2.11 — Land Subdivision and Development in Edmondson Park
a) Section 1: Preliminary
a. 1.1: Indicative Layout
b) Controls for the Public Domain
a. 2.1: Street Network and Access
b. 2.2: Pedestrian and Cycleway Network
c. 2.3: Streetscape and Street Trees

The proposed development is likely to have adverse impacts on the built environment in
the precinct and cause social and economic impacts in the locality, pursuant to Section
4.15(1)(b) of the Environmental Planning and Assessment Act 1979.

The proposed development is inconsistent with the objects of the Act, the objectives of
the zone, does not satisfy the minimum dwelling density principal development standard
of the Liverpool LEP 2008 and does not comply with relevant planning controls of the
Liverpool DCP 2008, indicating it is not suitable for the site within the R1 zone, pursuant
to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979.

Due to the above reasons, approval of the application is not in the public interest,
pursuant to Section 4.15(1)(e) of the Environmental Planning and Assessment Act 1979,

ADVISORY NOTES
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a) Section 8.2 of the EP&A Act provides that an applicant may request, within six (6)
manths of the date of the determination of the Development Application, that Council
review its determination (this does not relate to designated development or Crown
development).

An application under Section 8.2 of the EP&A Act cannot be reviewed/determined after
6 months of the date of determination. Therefore, the submission of a Section 8.2
Application must allow sufficient time for Council to complete its review within the
prescribed timeframe, including the statutory requirement for public notification.

b) Section 8.7 and 8.10 of the EP&A Act provides that an applicant who is dissatisfied
with the determination of a Development Application, may appeal to the Land and
Enviranment Court within six (6) months of the date of determination, or as otherwise
prescribed by the EP&A Act.
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1. INTRODUCTION

Development proposals need to be prepared with reference to development standards in all relevant environmental
planning instruments. These plans have been prepared and are consistently implemented to ensure appropriate and
sensitive development of the relevant Local Government area [LGA). in this case - Liverpoal City Council.

Complionce with the development standards is usually necessary to ensure that the objectives of the Local
Environmental Plan (LEP] are achieved., Where an applicant proposes a development that confravenas a
development standard within an Environmental Planning Instrument (EP), a consent authonty does not have the power
to approve the application unless the application is accompanied by a "written request” prepared in accordance
with Clause 4.6 of the relevant Local Environmental Plan (LEP).

This Clause 4.6 Variation Request will seek to vary cl7.11 of the Liverpaol LEP [LLEP) 2008 as the minimum residential
dwelling density will not be achieved by this subdivision.

The requirements of cl. 4.6 are summarised within cl4.4(3] of the LLEP 2008 as the consent authority s required to reach
a level of satisfaction that;

(a] compliance with the development standard is unreasonable or unnecessary in the circumstances, and

(b] there are sufficient envirenmental planning grounds fo justify the contravention of the development
sfandard.

This Clause 4.6 Varation Request will detall that compliance with the residentiol dwelling density contral in this
circumstance is unreasonable or unnecessary and there are sufficient environmental planning grounds o justify the
confravention of the standard.

3.1 What is a clause 4.6 Written Request?

A Clause 4.6 Written Reguest is a submission accompanying a development application which justifies a variation ta
a development standard in an EPI. A written request is required to enable o consent authority to have the power to
approve a development application which confravenes a development standard.

3.2 Whenis a Clause 4.6 Required?

Where o development proposal does not complhy with a development standard contained in an EPI, a Clause 4.6
Written Request is required. If more than one variation to a development standard is proposed, o written request is
required to justify each variation.

3.3 Inwhat form should a Clause 4.6 Written Request Take?

A Clause 4.6 written request must be prepared, and address the mandatory matters contained within subclause [3) [q)
and (b} of the relevant LEP, A consent authority must be satisfied that the following preconditions are met before
granting approval of a development cpplication that contravenes a development standard:

= The written reguest must adeguately demonstrate that compliance with the development standard s
unreosonable or unnecessary (<l 4.6{3){a)).

*  The written reguest must adeqguately demonsirate that there are sufficient environmental planning arounds to
justify contravening the development standard [l 4.6(3)(b)).

This written request addresses the preconditions of cl.4.6.
Note: Clause 358 Additional requirements for development applications invalving confravention of development

standards of the Environmental Planning and Assessment Regulation (EPA Reg) 2021, requires the consent authority to
consider a wriften request seeking to justify o confravention of o development standard
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2. THE SITE AND APPLICABLE CONTROLS

The property is currently known as Lot 12 in DP 1249397, Manchuria Road, Edmondson Park, with 2094 Camden Valley
Way, Camden Valley Way (Lot 10 DP 1249397] also included in the site, The site is located within the Local Government
Area [LGA] of Liverpool City Council. The sites were recently subject to a subdivision for acquisition purposes, which
crected the subject lots in their current arrangement, which is an unconventional shape, with a disused access handle
(noting Council acquired the portion of the handle that was connected to Camden Valley Way due toits RE1 Zoning).

N :
Figure 1: Aerial Image of Site
[Source: Nearmap 2025}

Zoning (LEP )

B C1 - Natural Parks and
Nature Reserves

B C2 - Environmental
Conservation

. C3 - Environmental
Management

W E1 - Local Centre
¥ E2 - Commercial Centre
B £3 - Productivity Support
M £4 - General Industrial
M £5 - Heavy Industnial
B MU1 - Mixed Use

R1 - General Residential
I R2 - Low Density

1118
“‘ll“l“‘

ASiL
A

The site is currently zoned R1 General Residential.

Clouse 4.6 Written Reguest W
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3. CLAUSE 4.6 WRITTEN REQUEST

3.1 Development Standord and Proposed Variation

Clause 7.11 of the Liverpool Local Environmental Plan 2008 (LLEP 2008} and the associated ‘Dwelling Density Map'
establishes a minimum dwelling density of 14 dwellings/Ha and 17 dwellings/Ha for the property located at Lot 12
Manchuria Road and 2094 Camden Valley Way, Edmondson Park (The subject property|. The 17 dwelling/Hais located
adjacent to Dalmatia Avenue as this is o higher order road.

angalE dmo

w

¢ The -
islaric Houl ~
-

Dwelling Density | | ] W i %
© e

Figure 3: Extract of Dwelling Density Map from LEP 2008
The site has o Dwelling Density of 14 & 17dw/Ha.

Clause 7.11 of the LLEF 2008 reads as:

(1) The objectives of this Plan for the control of dwelling densities are as follows—
{a) to contribute toward the efficient use of Jand resources,
(b} fo ensure the viabilify of public fransport and other services planned for the area,
{c] to ensure odequate funds for the recreation and community facilities planned for the areo.

(2} Development consent must not be granted for the subdivision of land shown on the Dwelling Density
Map unless the cansent authority is satisfied that the dwelling density likely to be achieved by the subdivision
is nof less than the dwelling densify shown for fhe lond on that Mop.

(3} In this clouse—

dwelling density means the ratfio of the number of dwellings to the area of the land to be occupied by the
development, including internal streefs and half the width of any roods adjeining the development thaf
provide vehiculor access to the development but excluding land used for public open space and non-
residentiol purpases.

& | Lot 12 Manchuria Road Edmondson Park Clouse 4.6 Written Reguest W
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The standard within cl.7.11 is consistent with the definition of “development standard” contained in 51.4 of the
Environmental Planning and Assessment Act, 1979 being o pravision:

of an envirenmenfal planning instrument or the requlations in relafion to the canrving cut of development, being
provisions by or under which requirements are specified or standards are fixed in respect of any aspect of thaf
development, including, but without limiting the generality of the foregoing, requirements or sfandards in respect
of—

(&) the intensity or density of the use of any land, building or wark,

Clouse 7.11 of LLEP 2008 is not excluded from the operation of cl.4.6 as it is not listed within subclause (8] of cl.4.6.
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Figure 4: Proposed Plan of Subdivision - Stage 1 Figure 5: Proposed Plan of Subdivision - Stage 2
[Source: Beveridges Williams) (Source: Beveridge Williams)
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We note under the definition of dwelling density, land use for non-residential purposes is excluded from the calculafions
of dwelling density, Therefore, dwelling density does not apply to the existing place of worship [which is a permitted
land use) on Lot 10 as the site is not being used for residential purposes®. Therefore, the below calculations only perfain
fo Lot 12

As there are no new proposed roads with the proposed subdivision, the existing vehicular access of Lot 12, Manchuria
Road being an existing road, has been excluded in the calculation of dwelling density as it does not form part of the
developrment,

We note the calculable area for Lot 12 has two different dwelling densities, the existing dwelling and ancilary structures
and mast of the site lies within 14 dwellings/ha. Approx. 750m2, northern redundant handle, of Lot 12 lies within 17
dwellings/ha.

As only the dwelling on Lot 12 and as most of the site ligs within 14 dwellings/Ha, for ecsier comprehension and
calculation, we believe it is appropriate to use 14 dwellings/Ha to calculate the existing dwelling density of Lot 12.

Therefare, we calculate the existing development has a dwelling density of 14 dwellings/Ha and the area calculable
for Lot 1215 1.296Ha®* which represents o density of 0.75 dwellings/Ha. This represents an existing variation of $5%.

Under Stage 1 development.

The dwelling density for proposed Lot 1 will not be applicable, as the area will not be used for residential purposes, it is
an interim lot, unused lot which will be amalgamated with existing Lot 10 in Stage 2.

The dwelling density of Proposed Lot 2 will e 1T dwelling in an area of 1.161Ha which represents 0.86 dwellings/Ha. This
reprasents a variation of 94%,

Under Stage 2 development.

Proposed Lot 2 will remain and will have the same density as under Stage 1 of 0.86 dwellings/Ha.
The dwelling density is not applicable to proposed Lot 20, as whole of Lot 20 will not be used for residential purposes,

We would like to emphasise that there is an existing non-compliance of dweling density on Lot 12 of §5% and the
proposal reduces the non-complionce and does not create o non-compliance dwelling density fram an existing
complying dwelling density.

The existing dwelling on Lot 12 is an approved development and in the future when the site is to be further subdivided
for residential purposes, it has the capacity to comply with the dwelling density control. The loss of the redundant strip
of underutiised land will not affect the future subdivision of proposed Lot 2,

When considering the applicable minimum lot size and the available area for development on Lot 12, in future when
subdivided lor residential purposes, Lot 12 will be able to meef the dwelling density of 14 dwelling a hectare,

*In addition to the reference to the definiticn of dwelling density under the LLEP 2008, we clso refer to a recent DA Mo,
DA 481/2024 - Torrens Tifle Subdivision of the Site into Thirteen (13) Lots at Lot 548 Changsha Road, Edmondson Park
approved by Liverpool Local Planning Panel on 31 March 2025. This DA also included a clause 4.4 request to vary the
dwelling density. In the clause 4.4 repaort, the existing roads/lane and the residual lot [not used for residential purposeas)
was hot included in the calculation of the dwelling density for the approved subdivision. We note even though it is
mentioned in the report that the future use of the residual lot will be for residential purposes, the proposed use in the
DA was defined as the residual lot [detention basing and was excluded from the dweling density calculations.

*Total area = [1.341Ha area of Lot 12) - (Approx. 450m2, part of access hondle where dwelling density is not
applcable).
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3.2 Pre-condition 1 — Unreasonakle or Unnecessary

Clause 4.6(3) (o) of LLEP 2008 pravides a similar test as that set oulb in cl.3 of State Environmental Planning Palicy Na. 1 -
Development Standards [SEPP 1) and mirrors the fourth guestion Uoyd J established in consideration of SEPP 1
abjections in Winten Property Group Ltd v North Sydney Council [2001] NSWLEC 24, This written request therefore draws
from the authorities that deal with Justice Lloyd's fourth guestion.

The term “unrecsonable or unnecessary” is not defined in the relevant environmental planning instruments or in the
legislation. Preston CJ in the decision of Wehbe v Pittwater Council [2007] NSWLEC 827 considers the expression (ot
[42]):

“An objection under SEPP] may be well founded and be consistent with the aims set out in clause 3 of the Policy in
a number of ways, The mast commaonly invoked way is fo establish that compliance with the development standard
is uvnreasonable or unnecessary because the objectives of the development sfandord are achieved
notwithstanding non-compliance with the standard.

The rationale is thot development standards are not ends in themselves but means of achieving ends. The ends are
envircnmental or planning chjectives, Compliance with a development standard is fixed as the uvsual means by
which the relevant environmenfal or planning objeclive s able fo be achieved. However, If the proposed
development proffers an alternative means of achieving the objective, sfrict camplionce with the sfandard would
be unnecessary (it is achieved anyway] and unreasonable [no purpose would be served).”

This is described as the First Way in Wehbe, however his Honour also identified four other “ways” in which the strict
application of a development standard can be demonstrated to be unreasanable or unnecessary. The other four
“ways” are os listed below,

A second way s to esfablish that the underlving objective or purpose s not relevant to the development with the
consequence that complionce is unnecessany:

A fhird way is fo establish that the underlying objective or purpose would be defeafed or thwarted if complionce was
required with the consequence that compliance is unreasonable:

Fourth way is to establish that the development standard has been virtually abandoned or destroyed by the Council’s
own actions in granfing consents departing from the standord and hence compliance with the standard is
unnecessary and unreasonable

A fifth way is fo establish that “the zoning of porticulor land” was “unreasonable or inappropricfe” so that “a
development standard appropriale for that zoning was also unreasonable or unnecessary as it applied to thaf lond”
and that “compliance with the standard in that case would also be unreasonable or unnecessary:

3.2.1 Compliance with objectives of ¢l 4.3 (First Way in Wehbe)
This written request submits that strict compliance is unnecessary in the circumstances as the objectives of the
development standard are achieved notwithstanding the non-compliance under First Way in Wehbe, Consideration
of the abjectives follows:

Table 1: Compliance with LLEP 2008 Clause 7.11 Objectives

DEVELOPMENT STANDARD OBJECTIVES ASSESSMENT

a) fa confribute toward the efficient | The northemn handle of Lot 12 fo be excised, used to provide the only

use of land resources, access fo Lot 12 vio Camden Valley Way. The existing imegular subdivision
configuration of site and surrcunds is a result of intfroduction of new
wvehicular accessways and the creation and acquisition of the Lot 8 DP
1249397 by Council.
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The access hondle for Lot 12 became redundant and disused upon
alternate access being provided.

The proposed Stage 2 subdivision will amalgamate the existing disused
handle with Australion lslamic House [AlH) and be revitalised, The
redundant space will provide opporfunities for landscape screening and
acoustic mitigation measures, which will benefit residential zoned land to
the west of the site,

Therefore, the proposed consolidated Lot 20 will contribute toward the
efficient use of the exisling disused and redundant access handle.

While it is noted this report is for a reguest of the variation of minimum
dwelling density, the variation only refers to existing Lot 12, the proposal will
have minimal impact on the existing Lot 12 and future/proposed dwelling
density of Lot 2,

Proposed Lot 2 and portions of Proposed Lot 1 in future will be able to meet
the relevant dwelling density, confributing fowards the efficient use of land
and providing for the housing needs of the community.

)  toensure the viakility of public MNaofing that Proposed Lot 2 and potions of Proposed Lot 1 will be subject to
transport and other services future DAs for subdivision and these future subdivisions will be able to meet
planned for the area, the relevant density as detailed above, the proposal does not prejudice

the viability of public services planned for the area.
The proposed subdivision will not affect the existing public transport and
other services within the locality.

] toensure adequate funds for the | Although no recreation or community facilities form part of this proposal
recreation and community we understand that Proposed Lot 2 and potions of Proposed Lot 1 will be
facilities planned for the area. subject to future DAs for subdivision and these future subdivisions will be

able to meet the relevant density as detalled above, the proposal does

not prejudice the imposition or collection of contributions in future to
provide for facilities in the local area.

The proposed subdivision to excise a porfion of Lot 12 to allow its sale to an adjoining neighbour, Being the Australion
Islamic House to permit future consolidation with this site to maximise opportunities for landscaping and acoustic
mifigation. This subdivision does not prejudice future complionce with the dwelling density control, noting the subject
site can be subdivided in accordance with the DCP when desired and meet the relevant density,

The vanation only arises with reference to the dwelling density of existing Lot 12 and proposed Lot 2,

The above assessment indicafes that all objectives and all underlying cbjectives of the development standard are
achieved, notwithstanding the numerical non-compliance, Following the reasoning of Preston CJ in Wehbe, strict
compliance is therefore unnecessary.

Strict complionce with Clause 711 of LLEF 2008 would also be unreasonable in the circumstances of the case, as no
purpose would be served if flexibility was not applied: Wehbe at [42]. Proposed Lot 1 as a residue lot (so it can be
amalgamated with the neighbouring lot) meaning this lot in future can still be developed in accordance with the
relevant confrols and achieve the minimum dwelling density when desired by the owners.

3.3 Pre-Condition 2 — Environmental Planning Grounds

Preston CJin Inificl Action considered what constituted “sufficient environmental planning grounds, His Honour states
at [23]-[24]
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23. As to the second matter required by cl 4.6(3)(b). the grounds relied on by the applicant in the written request
under cf 4.4 musf be “envircnmental planning grounds™ by their nature: see Four2Five Ply Uid v Ashfield Council
[2015] NSWLEC 90 af [24]. The adjectival phrase "environmental planning” is not defined but would refer to
grounds that relate to the subject matter, scope, and purpose of the EPA Act, including the objects in 51.3 of
the EPA Act.

24, The envircnmental planning grovnds relied on in the written request under ¢! 4.6 must be “sufficient”. There
are two respects in which the written request needs fo be “sufficient”. First, the environmental planning grounds
advanced in the written reguest must be sufficient “fo justify contravening the development standard”. The
focus of cf 4.6(3){b) is on the aspect or element of the development that conifravenes the development
standard, not on the development as a whale, and why that confravention is justified on enviranmental planning
grounds. The environmental planning grounds advanced in the written request must justify the contravention of
the development standard, not simply promote the benefits of camrying out the development as o whole: see
Four2Five Py Lid v Ashfield Council [2015] NSWCA 248 of [15]. Jecond, the writfen request must demonsfrafe
that there are sufficient environmental plonning grounds fo justify contravening the development standard so
as to enable the consent authority to be satisfied under ¢l 3fb) that the written request has odequately
addressed this matter: see Four2Five Piy Ltd v Ashfield Council [2015] NSWLEC 90 af [31].

Pursuant o clause 4.4(3)(b) of LLEP 2008, there are sufficient envirenmental planning grounds to justify the variation fo
the dwelling density standard as follows:

The wvariafion refers fo an existing nen-compliance of Lot 12, the proposed subdivision will slighily decrease the
existing variation, representing an improvement. Therefore, the subdivision in isolation does not cause the variation,
and it is unreasonable to oppose a DA which brings the development closer te compliance with Council's cantrols
noting the existing noncompliance.

The proposal will not affect the future subdivision of proposed Lot 2.

The proposal simply seeks to excise a portion of the disused access handle to allow the scle of this land to an
adjoining lot, this new lot to be consolidated with their site, noting over 200m of the handle's side boundary is
directly adjoining the Australian lslamic House site, who will purchase this land. This consolidation will assist in
minimizing and reducing the existing fragmented ownership of land within the locality.

As the proposal will facilitate the sale and consolidation of fragmented land, this will promote the orderly and
economic use and development of land, which is a key objective of the Environmental Planning and Assessmeant
ACT 1979,

To address the issue of fragmentated land ownership, it is often necessary to complete "procedural subdivisions”
such as this one where land is excised and exchanged to facilitate further subdivisions in future and to ensure lots
better align with the ILP. Considerable weight has to be given as the variation results in part from the inakility to
subdivide the site in an orderly manner now due to the curent fragmentation, nating that;

s NMorth: To the north of this site, there is a strip of land, Lot 441 DP 122951 6, will particlly contain the extension
of Dragoon Road. As the road alignment as per the ILP is on a neighbouring property and not subject to
this owners confrol, the site can not be subdivided cumently, fill this road is provided by others.

s Wesh: To the west of this site, there is o strip of land, Lot 303 DP 1238443, which is between the subject site
and the half width rood of Manchuria Road, which prohibits the extension of Manchura Rood and the
development of the subject site, this extension is hinged upon the neighbour.

As Lot 10 currently has a use eccuring that is permitted in the zone, and due to the size and scale of the
development, the lot warrants a large site area to mitigate environmental impacts, it is unreasonable to apply a
minimurm dwelling yield, where this use s permitted and furthers the objectives af the General Residential fone,

The proposed subdivision is ulfimately a boundary adjustment, where the existing two lots, Lot 10 and Lot 12
boundaries will be adjusted to form reconfigured lots, the proposal does not creafe a new lof.
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The proposed subdivision, while not meeting the minimum dwelling density, is representative of the issues that arise in
Greenfield Release Areas where land ownership is fragmented and this fragmentation has to be resolved prior to the
envisaged character being redlised. This subdivision is procedural in nature which assists in reducing the fragmentation

of land and critically will not prejudice against the delivery of the ILP in future, or the dwelling density being met.

The variation to the dwelling density standord furthers the objectives (b). (c) and (g] of 5. 1.3 of the Act.

3.4 Pre-Condition 3 — Objectives of the Zone and standard

The consent authority could be satisfied that the proposed development is consistent with the objectives of the R
Generdl Residential zone, An assessment against the relevant objectives follows:

Table 2: Compliance with R1 General Residential Zone Objectives

DEVELOPMENT STANDARD OBJECTIVES

ASSESSMENT

a)

To provide for the housing needs
of the community.

While this subdivision is not providing for the housing needs of the
communify as no residential lofs or dwellings are being provided with this
development, this subdivision will not prejudice against this objective as the
land iz able to be vsed for residential purposas in future as needead,

Ohbjective [a) is satisfied.

b)

To provide for a variety of housing
types and densities.

While this subdivisicn is not providing for any housing, this subdivision will not
prejudice against this cbjective as the lond is able to provide for a variety
of housing types and densities ot the appropriate time, which is when the
land is developed in conjunction with neighbouring properties in the future.

Objective [b) is satisfied.

cl

To enable other land uses that
provide facilities or services to
meet the day to day needs of
residents.

This objective is not applicable to this development.

d)

To ensure that housing densities
are broadly concenirated in
locations accessible to public
transport, employment, services
and facilities.

The site is accessible to public fransport and employment opportunities,
with the site having direct access to bus routes and collector roads being
Poziers Road and Dalmatia Avenue.

Objective (d) is safisfied.

e)

To facilitate develepment of
social and communify
infrastructure to meet the needs
of future residents.

This subdivision will contribute to the social and community infrastructure
wilhin the area and meet the cultural need of the residents, as Propased
Lot 1is being excised to dlow its consolidation with the adjoining Australian
Islamic House Inc site, to allow better landscape screening and acoustic
mitigation for the adjoining neighbours.

Objective (e is satisfied,

An assessmeant of the proposed development against the objectives of cl.7.11 ik contained in part 2.2 of this written
request. The assessment reveals that notwithstanding the numerical non-compliance with the dweling density
standard, the objectives of the clause are achieved and satisfied.

3.5 Other relevant information to be considered

As demonstrated in the SEE Report and supporting decumentation/plans attached as Appendices to the DA
Submission, the proposal does not result in any adverse impact to the built or natural environment. This Clouse 4.6
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Written Request should be read in conjunction with the SEE Reporf and documentation attached as separate
Appendices.

The proposed subdivision respectfully responds to the constraints of the site and cims to minimise existing land
fragmentation via the consclidation of fragmented lofs.

Decisions should not just be based on the process but rather the merits of the case which would reflect best planning
outcomes,

The proposed deporture from the dwelling density developmeant standard will achieve a positive cutcome for and
frarm the proposed developrment, will not raise any matter of significance for State or Regional envirenmental planning
and there would be no public benefit served by maintaining the standard.

The justification provided fo clouse 7.11 of LLEP 2008 is considered reasonable, well founded and warrants Council's
support,

ISAAC CAMILLERI
Senior Town Planner
BEVERIDGE WILLIAMS
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