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MATTERS FOR THE  
LOCAL PLANNING PANEL’S  

DETERMINATION 
 
 
 
 

Monday, 28 August 2023 
 
 
 

To be held via 

MS Teams 

Commencing at 2:00pm 

 

Microsoft Teams meeting 

Join on your computer, mobile app or room device 

Click here to join the meeting 

Meeting ID: 493 278 789 62  

Passcode: LoQiUv 

Download Teams | Join on the web 

Or call in (audio only) 

+61 2 9161 1229,,590275180#   Australia, Sydney 

Phone Conference ID: 590 275 180# 

Find a local number | Reset PIN 

 

Learn More | Meeting options 

 
 

 
 

Submissions by the applicant and concerned parties will be considered at the 
meeting. A concerned party is deemed to be a person who has made a written 
submission in respect to the application. The Panel shall, upon request, hear 
submissions from persons who identify prior to a meeting that they wish to make a 
submission to be considered by the Panel. Presentations to the Panel by the 
applicant and concerned parties shall be restricted to 3 minutes each. The Panel 
Chairperson has the discretion to extend the period if considered appropriate. 
 
Should you wish to address the Panel, please advise Andrijana Mijoski on 8711 
7915, by 4pm, 25th August 2023. 
 
For further information relating to the Local Planning Panel please refer to Council’s 
web page: 

 

https://www.liverpool.nsw.gov.au/development/assessment-panels/Liverpool-Local-Planning-Panel 

 

https://teams.microsoft.com/l/meetup-join/19%3ameeting_YjE1OGVkMTQtYzg4YS00OWUwLTgyODItMzlhZjM5MDg3MDMx%40thread.v2/0?context=%7b%22Tid%22%3a%228ca50226-ee8b-41b5-8203-f73c5a5a5361%22%2c%22Oid%22%3a%22f677ff1d-d5d0-47df-b6fe-df3aec67f60f%22%7d
https://www.microsoft.com/en-us/microsoft-teams/download-app
https://www.microsoft.com/microsoft-teams/join-a-meeting
tel:+61291611229,,590275180# 
https://dialin.teams.microsoft.com/13ecdd4d-d9bd-4dd2-8c9b-38a90d8fb857?id=590275180
https://dialin.teams.microsoft.com/usp/pstnconferencing
https://aka.ms/JoinTeamsMeeting
https://teams.microsoft.com/meetingOptions/?organizerId=f677ff1d-d5d0-47df-b6fe-df3aec67f60f&tenantId=8ca50226-ee8b-41b5-8203-f73c5a5a5361&threadId=19_meeting_YjE1OGVkMTQtYzg4YS00OWUwLTgyODItMzlhZjM5MDg3MDMx@thread.v2&messageId=0&language=en-US
https://www.liverpool.nsw.gov.au/development/assessment-panels/Liverpool-Local-Planning-Panel


 

 

 

 

 

 

 

ITEM No. SUBJECT 

 

PAGE No. 

1 

DEVELOPMENT APPLICATION DM/211/1990/A 

 

MODIFICATION TO DEVELOPMENT CONSENT 

NO.211/1900 UNDER SECTION 4.55(1A) OF THE 

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 

1979, SEEKING TO AMEND CONDITION 16 TO EXTEND 

THE HOURS OF OPERATION. 

 

LOT 17 DP 261574 

 

24 WENDLEBURY ROAD, CHIPPING NORTON NSW 2170 

4 - 75 

 

 

ITEM No. SUBJECT 

 

PAGE No. 

2 

DEVELOPMENT APPLICATION DA-1339/2021 

 

TORRENS TITLE SUBDIVISION OF ONE (1) LOT INTO 

THREE (3) LOTS. 

 

LOT 3101 DP 1197717 

 

50 JARDINE DRIVE, EDMONDSON PARK NSW 2174 

76 - 130 
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Item Number: 1 

Application Number: DM/211/1990/A 

Proposed 

Development: 

Modification to Development Consent No.211/1900 under Section 

4.55(1A) of the Environmental Planning and Assessment Act 1979, 

seeking to amend condition 16 to extend the hours of operation.  

Property Address 24 Wendlebury Road, Chipping Norton  

Legal Description: Lot 17 DP 261574  

Applicant: Tanis Confectionery Australia Pty Ltd  

Land Owner: Mr N A Finocchiaro  

Cost of Works: $0  

Recommendation: Refusal  

Assessing Officer: Eunice Pedrosa 
   

 

1 EXECUTIVE SUMMARY  

The purpose of this report is to supplement the original assessment report issued to the 
Liverpool Local Planning Panel (LLPP) for the 26 June 2023 public meeting. This 
supplementary report documents events and the actions of Council officers and the applicant 
and analyses the applicant’s most recent response to the outstanding additional information 
request. Assessment of the proposal is contained within the original assessment report, see 
Attachment 5.  
 
On 26 June 2022, the LLPP considered the subject application (DM/211/1990/A) and 
deferred the matter, noting:  
 
The Panel supports the Council officer’s previous request of the applicant for additional 
information on the nature and extent of the activities and processes involved in the current 
use of the site. This information is fundamental for Council and the Panel to determine 
whether there is power to consider the modification application. The applicant should be 
again requested to provide this information for assessment by Council officers. The 
information is to be provided within fourteen days of the Council officer’s request. If the 
information is provided as requested the result of the Council officer’s assessment should be 
included in an updated assessment report to be submitted to the future meeting of the Panel.  
 
The application was deferred as per the above, dated 5 July 2023. A summary of requested 
information is as follows:  
 

• Evidence that the current use and the extension of the driveway onsite has planning 
approval; 
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• Submission of a Statement of Environmental Effects (SEE) addressing Section 4.55 
of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979), 
permissibility, a compliance assessment identifying all relevant clauses of the 
Liverpool Local Environmental Plan (LEP) and Liverpool Development Control Plan 
Part 1 and Part 7, and operational details of the use; 

• A full set of architectural plans showing the existing development on site; and  

• A response to the submissions. 
 
The applicant responded to Council’s request for additional information on 24 July 2023, with 
the following: 
 

• A list of comments in a PDF document discussing the site and DA history; 
• Historical Aerial photos of the site;  
• An existing floor plan;  

• Acknowledgement letter for illegal parking; and  

• Time sheet of employees dated since November 2021.  
 
The applicant’s response is considered to be insufficient, as it does not comprehensively 
address the information requested. Council’s assessing officer is still unable to ascertain the 
nature and extent of the activities and processes involved in the current use of the site and 
resultantly, whether the development is considered substantially the same development for 
which consent was originally granted and whether the proposed modification is of minimal 
environmental impact. The applicant’s response is provided as Attachment 2 of this report.  
 
Council maintains the recommendation in its initial assessment report, that the subject 
modification application be refused.  
 
2. DEVELOPMENT APPLICATION HISTORY 

 

Date  Action  

06 December 2021  Application was lodged to Council  

06 June 2022 The adjoining sites were notified for 14 days of the proposed 
development  

28 June 2022 The proposed development was re-notified for 14 days. Given that 
there was a change in assessing officer, a re-notification was issue 
to the public to ensure the public was provided with the contact 
details of the assessing officer.    

04 July 2022  All submissions were acknowledged  

19 August 2022 Additional 14 Days letter sent to applicant requesting the following:  
1. A search of Council’s records reveals the current use to be 

operating without approval. Please provide evidence that the 
current use has planning approval.  
 

2. A Statement of Environmental Effects (SEE) must be provided 
and addresses s4.55 of the Environmental Planning and 
Assessment Act 1979 (EP&A Act 1979). The applicant must 
demonstrate how the proposed development is substantially 
the same development to the development originally 
determined. Please see attachment 1 of the original consent of 
development application no. 211/1990.  
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Please note: In the event the application does meet the 
requirements of a s4.55 under the EP&A Act 1979, please 
provide the following.  

 
3. The SEE must demonstrate how the current use is permitted 

within the zone. Also, the SEE must include a compliance table 
identifying all relevant clauses of the Liverpool Local 
Environmental Plan (LEP) and Liverpool Development Control 
Plan Part 1 and Part 7.  

 
4. Council acknowledges the Acoustic report provided. However, 

due to the location of the site and the amount of submissions 
received, the extension of hours is not supported. As per 
Liverpool’s Development Control Plan Part 7, Section 9, 
Councils requires the hours of operation be limited to the 
following:  

 

• 7am to 6pm Monday to Friday;  

• 7am to 12pm on Saturday; and  

• No operation on Sunday  
 
5. In addition, the operation details of the premises must be 

provided in the SEE. This includes, but not limited to activities 
carried out in the premise, machinery numbers and types, staff 
numbers, carparking arrangements, and hours of operation).  

 
6. It appears that the concrete driveway to the south-western 

boundary has been extended. Please provide evidence that 
this portion of the driveway has planning approval and building 
approval. Please see extract below:  

 

 
 

7. A full set of architectural plans that show the existing 
development on site. This must include a site plan and floor 
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plan of the development, drawn to a scale of either 1:100 or 
1:200.  

 
Submissions:  
Twenty (20) Submissions have been received by Council, raising 
objections to the proposed development. It is requested that the 
applicant addresses the matters raised in any submission for 
Council’s consideration. To view the submissions in full, this can be 
accessed via Council’s GIPA request system. 

12 October 2022  Follow up of Additional 14 Days letter was issued to the applicant  

17 October 2022 Applicant had engaged a Solicitor and requested an extension of 6 
weeks to respond  

20 October 2022 Extension was granted until the 10 of November 2022 to respond to 
Council’s letter.  

14 November 2022 Responded to Council, however, requested additional 2 weeks to 
respond to the objections the applicant could not access all the 
GIPA information.  

16 November 2022 Granted extension till the 11 of November 2022, due to issues with 
the GIPA request.  

07 December,  
08 December, and  
13 December of 2022 

Solicitor (acting on behalf of applicant) stated the following via 
correspondence:  

• Requested to remove all restrictions surrounding hours of 
operation as the State Environmental Planning Policy (Exempt 
and Complying Development Codes) 2008, clause 2.46C 
applies. That the site is permitted to operate for 24 hours in 
industrial areas.  

08 December,  
13 December, and 
15 December of 2022 

Council responded to the Solicitor the following points via 
correspondence:  

• Advised that the applicant is to demonstrate to Council whether 
Clause 2.46C of the SEPP (Exempt and Complying 
Development Codes) 2008 applies.  

• Based on the current information, 2.64C of the SEPP does not 
apply as only an Acoustic report was provided.  

Advised an amended Statement of Environmental Effects outlining 
how the development satisfied Clause 2.46C of the SEPP is 
required to be provided.  

26 May 2023 A Site Inspection was conducted 

26 June 2023  The modification application was considered by the Liverpool Local 
Planning Panel at its meeting on 26 June 2023, which the panel’s 
decision was to defer the application.  

5 July 2023  14 Day letter was sent to applicant requesting additional information 
on the nature and extent of the activities and processes involved in 
the current use of the site.  

19 July 2023  No response was provided by the applicant  

24 July 2023  The applicant submitted a response to Council’s request for 
additional information. However, the information provided did not 
sufficiently address Council’s concerns.  
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3. APPLICANTS RESPONSE TO ADDITIONAL INFORMATION  

 

The applicant’s response, dated 24 July 2023, notes that the proposed modification adheres 

to the requirements under the N1 (light Industry) zoning and N1 SEPP code. Additionally, the 

applicant has provided documentation showing the number of staff onsite at a time and the 

approved existing floor plan of the warehouse. Please refer to attachment 2.  

 

Notwithstanding this, the applicant has not provided a SEE addressing how the proposed 

modification adheres to requirements of s4.55 of the EP&A Act 1979 and the SEPP (Exempt 

and Complying Development Codes) 2008 (if applicable) or detailing the nature and extent 

of the activities and processes involved in the current use of the site. In addition, no 

evidence has been provided that the current use relies on or has been granted planning 

approval.   

 

Based on the available information, the proposal does not meet the provisions of s4.55 of 

the EP&A Act.  

 

4. CONCLUSION 

 

The application has been assessed having regard to the provisions of Section 4.15 and 

Section 4.55 of the EP&A Act 1979, and the Environmental Planning Instruments, including 

the applicable State Environmental Planning Policies, Liverpool LEP 2008, LDCP 2008, and 

the relevant codes and policies of Council. 

 

Based on the assessment of the application, it is recommended that the application be 

refused.  

5. RECOMMENDATION 

That Development Application DA no. 211/1990/A be refused.  

 

ATTACHMENTS 

 
1. Reasons for Refusal 

2. Response from Applicant 

3. Acoustic Report provided at Lodgement 

4. Liverpool Local Planning Panel Determination Minutes 

5. Initial LPP Report  
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Item Number: 2 

Application Number: DA-1339/2021 

Proposed 

Development: 

Torrens Title subdivision of one (1) lot into three (3) lots. 

Property Address 50 Jardine Drive, Edmondson Park, NSW, 2174 

Legal Description: Lot 3101 DP 1197717 

Applicant: Francesco Turano 

Land Owner: Ternella Turano 

Cost of Works: $142,000.00 

Recommendation: Refusal 

Assessing Officer: Jason Marshall 
   

 

1 EXECUTIVE SUMMARY  

Council has received a Development Application (DA-1339/2021) seeking consent for the 
Torrens Title subdivision of one (1) lot into three (3) lots, at 50 Jardine Drive, Edmondson 
Park.  
 
The application was submitted to the Council on 19 November 2021. The original proposal 
was for the Torrens Title subdivision of one (1) lot into six (6) lots in two stages. However, 
the proposal has been amended by the applicant in an attempt to respond to matters raised 
by Council during the assessment process.  
 
The site is zoned R1 General Residential pursuant to Liverpool Local Environmental Plan 
(LLEP) 2008 and the proposed development is permissible with consent. 
 
The development application was not required to be notified in accordance with Liverpool 

Community Participation Plan 2022. Notwithstanding, no submissions were received.   

 

The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with 

the Local Planning Panels Direction Development Applications and Applications to Modify 

Development Consent, endorsed by the Minister for Planning and Public Spaces on 30 June 

2020, as the development falls in the category of: 

 

Departure from Development Standards 

Development that contravenes a development standard imposed by an 

Environmental Planning Instrument (EPI) by more than 10% or non-numerical 

development standards. 
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This development application seeks a Clause 4.6 variation of Clause 7.11 of the LLEP 2008 
in relation to minimum dwelling density proposing a 55% departure from the development 
standard. A Clause 4.6 variation statement has been submitted by the applicant, which is 
addressed in section 6.1(c)(iv) of this report. The variation is unsupported due to the 
proposal’s inconsistencies with the objectives of the zone and the development standard. It 
is also considered that the submitted Clause 4.6 request does not contain sufficient 
environmental planning grounds to justify the departure proposed. 
 
In addition to the above, the proposed subdivision layout is not considered to promote the 
orderly development of the land in accordance with the objects of the Environmental 
Planning and Assessment Act 1979, which appears to be a result of the proposed retention 
of dwellings onsite.  
 
The application has been assessed pursuant to the provisions of the Environmental Planning 

and Assessment (EP&A) Act 1979. Based on the assessment of the application, it is 

recommended that the application be refused. 
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2. SITE DESCRIPTION AND LOCALITY 

 

The subject site is identified as Lot 3101 in Deposited Plan 1197717 and is known as No. 50 
Jardine Drive, Edmondson Park. The subject site is located within an Urban Release Area of 
Edmondson Park. The surrounding area is transitioning from large-lot rural properties to 
small-lot residential properties. Refer to Figure 1 for aerial imagery of the subject site.  
 

 
Figure 1: The subject site (Source: Nearmaps November 2022)  

 

The subject site currently contains a detached dual occupancy comprising a single storey 

dwelling with a tiled roof on the western portion of the lot and a single storey dwelling with a 

tiled roof on the eastern portion of the lot. A detached garage is located to the north of the 

dwelling on the eastern portion of the site.  

 

The subject site is an irregularly shaped allotment. The site has a front boundary width of 

60.96m to Jardine Drive and a rear boundary length of 66.685m to Antwerp Avenue. The 

subject site has a depth of 59.225m on the western boundary and a depth of 61.115m on the 

eastern boundary. The subject site has a total area of 3,621.76 m². A 2m wide drainage 

easement runs the length of the western boundary. 

 

The subject site has a slope from the north-east corner to the south-west corner of 

approximately 5.21m. 

Subject 

Site 
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A site inspection was conducted on 2 December 2022. Figures 2 to 9 illustrate the character 

of the site and its surroundings. 

 

Figure 2: The subject site (No. 50 

Jardine Drive) as viewed from Jardine 

Drive. 

Figure 3: The existing dwelling located on 

the western portion of the subject site.  

Figure 4: The existing dwelling located 

on the eastern portion of the subject site. 

Figure 5: The existing dwelling located 

on No. 53 Jardine Drive to the east. 

 
Figure 6: Neighbouring site to the west 

at No. 40 Jardine Drive. 

 
Figure 7: Existing dwellings located on 

the opposite side of Jardine Drive to the 

south. 
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Figure 8: The subject site as viewed 

from Antwerp Avenue.  

 
Figure 9: Existing dwellings located on 

the opposite side of Antwerp Avenue to 

the north. 

 

3. BACKGROUND/HISTORY 

 

The following is a history of Development Applications related to the subject site and of the 

subject application:  

 

Date Action 

22 April 

2014   

Approved DA-332/2014 for a two (2) lot subdivision of Lot 31 in DP 29317 and saw 

the creation of the existing parent lot. 

05 April 

2016  

Approved DA-94/2016 for Construction of a shed in the northeast section of the lot. A 

review of the plans reveals the shed is likely a garage. 

19 April 

2021 

Lodged DA-1339/2021 (subject application) for subdivision of one (1) lot into six (6) 
in two stages. 
 

24 March 
2022 

RFI Issued for a suitably qualified Environmental Consultant to peer review the 

submitted contamination report. 

21 

December 

2022 

A second RFI raised the following concerns: 

 

• Inconsistency with the objectives of Clause 4.1 of the LLEP 2008. 

• Disorderly subdivision pattern. 

• The retention of existing dwellings results in non-compliance with key controls of 

the LLEP and LDCP 2008. 

• The proposed allotments have not demonstrated that a dwelling could be 

developed that is consistent with the suite of controls in the LLEP and LDCP 2008. 

• Insufficient details to demonstrate the location of living areas for the dwellings that 

are being retained. 

• Insufficient front setback for an existing garage. 

5 May 2023 Third RFI issued regarding unaddressed issues from the second RFI: 

 

• Disorderly subdivision pattern. 

• The retention of existing dwellings results in non-compliance with key controls of 

the LLEP and LDCP 2008. 

  

25 May Follow-up letter was issued to the applicant requesting that they withdraw the 
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2023 application.   

26 June 

2023 

After correspondence with the applicant and Council, additional information was 

provided which addressed the above issues. As part of the amended information, the 

proposal has been reduced to a three (3) lot subdivision to enable the retention of 

the existing dwellings and compliance with key controls of the LDCP 2008. 

5 July 2023 After receipt of the above information, it was identified that the proposed 

amendments resulted in the proposal falling below the Minimum Dwelling Density as 

identified under Clause 7.11 of the LLEP 2008. The applicant was subsequently 

contacted regarding this issue and a Clause 4.6 variation request in response was 

submitted. A review of Clause 4.6 demonstrated that the proposal could not be 

recommended for approval.  

 

4. DETAILS OF THE PROPOSAL 

 

The proposed development is for the following: 
 

• Subdivision of one (1) allotment into three (3) allotments. The proposed Subdivision 
is illustrated in Figures 10 and 11.  
 

• Relocation of a metal garage on the proposed Lot 1. 

 
 

 
Figure 10: Existing allotment. 

 
Figure 11: Proposed subdivision. 
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5. STATUTORY CONSIDERATIONS 

 

5.1 Relevant Matters for Consideration 

The relevant planning instruments/policies applicable to the proposed development are as 

follows: 

• Environment and Planning Assessment Act 1979  

• State Environmental Planning Policy (Resilience and Hazards) 2021;  

• State Environmental Planning Policy (Biodiversity and Conservation) 2021;  

• Liverpool Local Environmental Plan (LLEP) 2008; 

• Liverpool Development Control Plan (LDCP) 2008; 

- Part 1: General Controls for All Development; and 

- Part 2.11 Land Subdivision and Development in Edmondson Park. 

 

6. ASSESSMENT  

The development application has been assessed in accordance with the relevant matters of 

consideration prescribed by Section 4.15 Evaluation of the EP&A 1979 and the 

Environmental Planning and Assessment Regulation 2021, as follows:  

 

6.1 Section 1.3 – Relevant Objects of the EP&A Act 

 

1.3(c) to promote the orderly and economic use and development of land. 

 

The predominant subdivision pattern for the area is shown in figure 1 above, the proposal is 

shown in figure 11. While an indicative layout plan has been provided for the proposed 

northwest lot showing a dwelling can be constructed, the shape of the proposed Lot is found 

to be inconsistent with the established pattern of the area. The lot sizes for the eastern and 

southwest lots are also inconsistent with the established pattern of the area.  

 

The proposed subdivision layout is not considered to be an orderly subdivision pattern under 

the objects of the Environmental Planning and Assessment Act 1979 and is considered to be 

unacceptable for a subdivision development with the retention of existing dwellings which 

impacts the applicable dwelling density.  

 

This issue has been included as reason for refusal. 
 

6.2 Section 4.15(1)(a)(i) – Any Environmental Planning Instrument  

It is noted that the application was submitted prior to the gazettal of the SEPP (Resilience 

and Hazards) 2021, and the SEPP (Biodiversity and Conservation) 2021. These SEPPs 

replaced the provisions of the following EPIs: 

• State Environmental Planning Policy No 55—Remediation of Land 2008. 

• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017. 
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• Sydney Regional Environmental Plan No 20—Hawkesbury-Nepean River. 

There are no savings or transitional provisions, so the new SEPPs apply as assessed below.  

 

(a)  State Environmental Planning Policy (Resilience and Hazards) 2021 

 

Pursuant to Clause 4.6 of SEPP (Resilience and Hazards) 2021, a consent authority is 

unable to grant development consent unless it has considered whether the land is 

contaminated and, if so, whether the consent authority is satisfied that the land is suitable in 

its contaminated state or can be remediated to be made suitable for the purposes for which 

the development is proposed to be carried out. 

 

Council must consider this and the likelihood of any contamination on-site and the possible 

impacts which may arise from any works associated with this proposal.   

 

The applicant submitted a Combined Phase 1 and 2 Contamination Assessment prepared 

by GeoEnviro Consultancy Pty Ltd dated November 2020. A Request for Additional 

Information was issued to the applicant dated 24 March 2022, requesting the contamination 

report to be peer-reviewed by a suitably qualified Environmental Consultant. A Detailed Site 

Investigation Report prepared by GeoEnviro Consultancy Pty Ltd was submitted, which was 

reviewed by a suitably qualified environmental consultant. 

 

The assessment determined that the subject site has a low risk of gross ground chemical 

contamination. The assessment provided recommendations to ensure unidentified 

contamination is encountered and any asbestos material is suitably tested and removed.   

 

The objectives of SEPP (Resilience and Hazards) 2021 are: 

 

• to provide for a Statewide planning approach to the remediation of contaminated 

land. 

Clause 4.6 - Contamination and remediation to 

be considered in determining development 

application 

Comment 

(1)  A consent authority must not consent to the carrying out of any development on land unless:  

 (a)  it has considered whether the land is 

contaminated, and 

The submitted contamination reports outlined 

that the site has a low risk of ground 

contamination.  

(b)  if the land is contaminated, it is satisfied that 

the land is suitable in its contaminated state (or will 

be suitable, after remediation) for the purpose for 

which the development is proposed to be carried 

out, and 

The Detailed Site Investigation Report submitted 

has been assessed, and the recommendations 

made have been considered acceptable. The 

subject site is suitable for continued residential 

land uses. The DSI was reviewed by Council’s 

Environmental Health Section who were 

supportive, subject to conditions. 
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 (c)  if the land requires remediation to be made 

suitable for the purpose for which the development 

is proposed to be carried out, it is satisfied that the 

land will be remediated before the land is used for 

that purpose. 

As above.   

 

Based on the above assessment, the proposal is considered to satisfy the relevant 

objectives and provisions of SEPP (Resilience and Hazards) 2021. 

 

(b) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 

Chapter 2 of this SEPP applies and refers to Vegetation in Non-Rural Areas. The objectives 

and provisions of this chapter generally aim to protect the biodiversity values of trees and 

other vegetation in non-rural areas. 

 

No tree removal is proposed to facilitate the subdivision works. The development is 

acceptable with regard to Chapter 2 of the SEPP. 

 

The subject land is located within the Georges River Catchments, and as such, Chapter 11 

of this SEPP applies.  

 

(Note: Chapter 11 of State Environmental Planning Policy (Biodiversity and Conservation) 

2021 was repealed on 21 November 2022. However, the savings and transitional provisions 

in Part 6.6 of the SEPP (Biodiversity and Conservation) 2021 state that these repealed 

provisions of the SEPP continue to apply to a development application made, but not yet 

determined, before the date of the repeal. Given that DA-1339/2021 was lodged and not 

determined before the repeal date of 21 November 2022, the former Chapter 11 of the SEPP 

(Biodiversity and Conservation) 2021 applies to this DA. 

 

The application was referred to Council’s Land Development Engineering team who 

reviewed the stormwater management and drainage associated with the proposal. Land 

Development Engineering raises no objection to the proposed application, subject to 

conditions. 

 

When a consent authority determines a development application, planning principles are to 

be applied (Clause 11.5). Accordingly, a table summarising the matters for consideration in 

determining development applications (Clause 11.6 and Clause 11.7), and compliance with 

such is provided below. 

 

Clause 11.6 General Principles Comment 

 (a) the aims, objectives and planning 

principles of this plan, 

 

The plan aims generally to maintain and improve the 

water quality and river flows of the Georges River and 

its tributaries. 
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(b) the likely effect of the proposed plan, 

development or activity on adjacent or 

downstream local government 

areas, 

The proposal has been reviewed by Council's Land 

Development and Flood Engineers. Water quality 

features to be incorporated in drainage works. 

(c) the cumulative impact of the proposed 

development or activity on the Georges River 

or its tributaries, 

A Stormwater concept plan has been submitted and 

reviewed by Council's Land Development and Flood 

engineers, who support the application subject to 

conditions.  

(d) any relevant plans of management 

including any River and Water Management 

Plans approved by the Minister for 

Environment and the Minister for Land and 

Water Conservation and best practice 

guidelines approved by the Department of 

Urban Affairs and Planning (all of which are 

available from the respective offices of those 

Departments), 

The site is located within an area covered by the 

Liverpool District Stormwater Management Plan, as 

outlined within Liverpool City Council Water Strategy 

2004. 

(e) the Georges River Catchment Regional 

Planning Strategy (prepared by, and available 

from the offices of, the Department of Urban 

Affairs and Planning), 

Consistent with the strategy. 

(f) all relevant State Government policies, 

manuals, and guidelines of which the council, 

consent authority, public authority, or person 

has noticed, 

Not required to be referred. 

(g) whether there are any feasible alternatives 

to the development or other proposal 

concerned. 

No. The site is located in an area nominated for 

residential development. 

When this Part applies the following must be 

taken into account: 

Planning principles are to be applied when a consent 

authority determines a development application. 

Clause 11.7 Specific Planning Policies and 

Recommended Strategies 
Comment 

(1) Acid sulfate soils 
The land is not identified as containing acid sulfate 

soils on LLEP 2008 Acid Sulfate Soil mapping. 

(2) Bank disturbance No bank disturbance is proposed 

(3) Flooding 

The proposal has been reviewed by Council's Land 

Development and Flood engineers, who support the 

application, subject to conditions. 

(4) Industrial discharges Not applicable. 

(5) Land degradation 

An erosion and sediment control plan to manage 

salinity and minimise erosion and sediment loss was 

submitted for the initial 6 lot. If the application was 

recommended for approval a condition of consent 

would be imposed requiring an amended erosion and 

sediment control plan.  

(6) On-site sewage management Not applicable. 

(7) River-related uses Not applicable. 
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(8) Sewer overflows Not applicable. 

(9) Urban/stormwater runoff 

A Stormwater concept plan has been submitted and 

reviewed by Council's Land Development and Flood 

engineers, who support the application subject to 

conditions.  

(10) Urban development areas 

The site is identified as being an Urban Release Area 

under LLEP 2008 and is suitable for residential 

development. 

(11) Vegetated Buffer Areas Not applicable. 

(12) Water quality and river flows 

An erosion and sediment control plan to manage 

salinity and minimise erosion and sediment loss was 

submitted for the initial 6 lot plan. If the application was 

recommended for approval a condition of consent 

would be imposed requiring an amended erosion and 

sediment control plan. 

(13) Wetlands Not applicable. 

 

It is considered that the proposal satisfies the provisions of the SEPP (Biodiversity and 

Conservation) 2021, subject to appropriate sedimentation and erosion controls being 

implemented during construction. The development will have minimal impact on the Georges 

River Catchment. 

 

(c) Liverpool Local Environmental Plan 2008  

 

(i) Zoning  

 

The subject site is zoned R1 General Residential pursuant to the LLEP 2008. An extract of 

the zoning map is provided in Figure 12 below. 
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Figure 12: Zoning Map (source: NSW Legislation)  

 

(ii) Permissibility 
 
The proposed development consists of a Subdivision to facilitate the creation of three (3) 
residential allotments. The proposal includes the retention of two (2) dwellings, one (1) each 
on proposed Lots 1 and 2. Subdivision is permissible with consent pursuant to Clause 2.6 of 
the LLEP 2008. The land use of ‘Dwelling Houses’ is also permitted with consent subject to 
the Land Use table of the R1 General Residential zone.  A dwelling house is defined as: 
 
dwelling house means a building containing only one dwelling. 
 
(iii) Objectives of the zone 

The objectives of the R1 General Residential zone are:  

• To provide for the housing needs of the community. 

• To provide for a variety of housing types and densities. 

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

• To ensure that housing densities are broadly concentrated in locations accessible to 
public transport, employment, services, and facilities. 

• To facilitate development of social and community infrastructure to meet the needs of 
future residents. 

 
The proposal is not consistent with the objectives of the zone because the future subdivision 

of the retained larger lots is neither assured nor adequately demonstrated by the applicant, 

and it follows that: 

Subject Site. 
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• While the retention of 2 dwellings and the addition of 1 lot may contribute to providing 

for the housing needs of the community, it would not facilitate the minimum desired 

dwelling density for the locality. 

• The subject site is well located to existing transport services. It is located 80m from a 

bus stop serviced by route 859, providing access to major centres such as Liverpool, 

Prestons, Carnes Hills, and the Edmondson Park train station. These centres provide 

further access to facilities and services. The proposal does not adequately 

concentrate housing in this area. 

 

Principal Development Standards 

 

The LLEP 2008 contains a number of principal development standards which are relevant to 

the proposal, as detailed below.  

 

Development 

Provision 
Requirement Proposed Comment 

2.6 Subdivision  (1)  Land to which 
this Plan applies 
may be subdivided, 
but only with 
development 
consent. 

Consent is sought for a 

three (3) lot subdivision. 

Complies 

4.1   Minimum 

subdivision lot size 

450m2 The application proposes a 

three (3) lot subdivision.  

 

The proposed lots have the 

following site areas: 

 

Lot 1 - 2,025.95m2 

Lot 2 - 1,139.35m2 

Lot 3 - 456.46m2 

 

Lot 1 was previously going 

to be subdivided into an 

additional three (3) 

allotments to provide a total 

of six (6) across the site. 

However, concerns were 

raised about the retention of 

the dwelling on proposed 

Lot 1 and visual privacy 

impacts. As a result, the 

applicant has amended the 

application to a three (3) lot 

subdivision.  

Complies 

4.3 Height of 

Buildings 

Maximum of 8.5m. No built form is proposed.  

 

Complies 
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The retained dwellings on 

the proposed Lot 1 and 2 

will remain under the 

maximum height limit.  

4.4 Floor Space 

Ratio 

 

Maximum of 0.65:1  

 

Proposed lot 1: 

1,316.86m2. 

Proposed lot 2: 

740.57m2 

Proposed lot 3: 

296.764m2 

Proposed Lots 1 and 2 are 

retaining their existing 

dwellings, and the following 

calculations are provided: 

 

Existing dwelling on 

proposed Lot 1: 0.047:1 or 

96.39m2. 

Existing dwelling on 

proposed Lot 2: 178.14m2 

or 0.15:1. 

 

No building is sought on the 

proposed lot 3 as part of this 

application’.  

Complies 

4.6 

Exceptions to 

Development 

Standards 

Provisions relating 

to 

exceptions to 

development 

standards 

Clause 4.6 request to 

vary Clause 7.11 

Minimum Dwelling 

Density considered as 

part of this application. 

See 4.6 

discussion 

below 

5.21 Flood Planning  

To minimise the 

flood risk 

to life and property 

associated with the 

use of 

land 

The subject site is not 

identified by Council 

mapping as being within a 

Flood Planning area.  

 

However, a referral has 

been carried out by 

Council’s Flood Engineer, 

which confirms the site was 

not impacted by the 1 in 

100-year mainstream flood 

event. The referral was 

supportive, subject to 

conditions.  

Complies by 

Conditions 

6.5 Public utility 

infrastructure 

(1) Development 

consent must not 

be granted for 

development on 

land in an urban 

release area unless 

the Council is 

satisfied that any 

public utility 

infrastructure that is 

essential for the 

The site and area are 

connected to public utility 

infrastructure. 

Complies  
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proposed 

development is 

available or that 

adequate 

arrangements have 

been made to 

make that 

infrastructure 

available when 

required. 

Clause 7.11 

Minimum dwelling 

density  

The minimum 

dwelling density is 

14 

dwellings/hectare. 

The subject proposal seeks 

a variation to the minimum 

dwelling density contained 

in LLEP 2008.  

 

The minimum dwelling 

density is 14dw/ha. As the 

subject site has an area of 

4746.46m2, 6.6 dwellings 

are required onsite, which 

results in a numerical 

variation of 55% from the 

standard. 

See 

Clause 4.6 - 

Variation 

assessment 

below. 

 

Clause 4.6 Exceptions to development standards (Variation to Clause 7.11 Minimum 

Dwelling Density) 

 

Clause 7.11 (2) of the LLEP 2008 states; 

 

“Development consent must not be granted for the subdivision of land shown on the 

Dwelling Density Map unless the consent authority is satisfied that the dwelling 

density likely to be achieved by the subdivision is not less than the dwelling density 

Shown for land on that Map.” 

 

The subject proposal seeks a variation to the minimum dwelling density contained in LLEP 

2008. As stated in the LLEP 2008 table above, the minimum dwelling density is 14dw/ha. As 

the subject site has an area of 4746.46m2, a dwelling density of 6.3 dwellings per hectare is 

proposed, which results in a numerical variation of 55%. 
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Figure 13: Extract of LLEP 2008 minimum dwelling density map (source: NSW Legislation)  

 

Consequently, pursuant to Clause 4.6 of the LLEP 2008 the applicant has submitted a 

written request seeking a variation to the minimum dwelling density control as prescribed by 

Clause 7.11. 

 

The objectives of Clause 4.6(1) are as follows: 

 

“(a) to provide an appropriate degree of flexibility in applying certain development 

standards to particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in 

particular circumstances.” 

 

Pursuant to Clause 4.6(2) the 7.11 Minimum dwelling density standard is not expressly 

excluded from the operation of this clause, and it may be varied. 

 

 

Clause 4.6 (4)(a)(i) (Justification) Assessment: 

 

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied the applicant’s. 

written request, seeking to justify the contravention of the development standard, has. 

adequately addressed the matters required to be demonstrated by cl 4.6(3). 

 

(a)  that compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case, and 

Subject 

site 
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(b)  that there are sufficient environmental planning grounds to justify contravening the 

development standard. 

 

The applicant’s justification of unreasonableness and unnecessary, and of the sufficiency of 

environmental planning grounds is assessed below. 

 

That compliance with the development standard is unreasonable or unnecessary 

 

Applicant’s Written Request 

 

The applicant has argued that the proposed development complies with the objectives of 

cl.7.11 of LEP 2008, and as such strict compliance with the development standard is 

“unnecessary”.  

 

In support, the applicant’s written request argues, in part: 

 

• The site contains two dwellings that are in good condition and occupied by family 
members. The owner does not wish at this stage to demolish the existing dwellings 
as they serve an important function of providing housing for an extended family. 

• If the subject property was subdivided to strictly comply with the dwelling density 
standard, the dwellings will result in non-compliances with the applicable 
Development Control Plan, namely the rear setback standard requiring the existing 
dwellings to be retained. 

• Proposed lot 3 is fully compliant with the minimum lot size clause and minimum 
dwelling density. 

• The configuration of proposed lots 1 and 2 can facilitate further subdivision once 
these dwellings are demolished. 

• The proposed development will not hinder a 2 into 3 or 2 into 4 lot subdivision which 
will facilitate an overall development that is compliant with the minimum dwelling 
density of 14 dwellings/ ha. Proposed lots 1 and 2 which do not comply with the 
minimum dwelling density are not out of character with the surrounding larger lot 
pattern. 

 

Council Comments 

The exceedance of the development standard is across the three proposed allotments and 

equates to 55% non-compliance. The applicant has not provided Council with an alternate 

layout which would meet the minimum density requirements, and therefore the retention of 

the existing dwellings would result in an unacceptable dwelling density. It is not 

unreasonable or unnecessary to expect compliance with this development standard.  

 

In retaining the dwellings, the applicant has not demonstrated how the future compliance of 

the site would be achieve the residential density desired under the LLEP.  

 

The applicant’s written request has not demonstrated that the objectives of the development 

standard have been achieved. The non-compliance is found to be inconsistent with the 

objectives of the standard as detailed in the later section of this report. 
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As a result of the above, the proposal fails to meet the objectives of the development 

standard and fails to establish that strict compliance is considered unreasonable or 

unnecessary.  

 

That there are sufficient environmental planning grounds 

 

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, 
Preston CJ provides the following guidance (para 23) to inform the consent authority’s 
finding that the applicant’s written request has adequately demonstrated that that there are 
sufficient environmental planning grounds to justify contravening the development standard. 
 
“As to the second matter required by cl 4.6(3) (b), the grounds relied on by the 
applicant in the written request under cl 4.6 must be “environmental planning grounds” by 
their nature: see Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 at [26]. The 
adjectival phrase “environmental planning” is not defined, but would refer to grounds that 
relate to the subject matter, scope and purpose of the EPA Act, including the objects in s 1.3 
of the EPA Act.” 
 
 
Section 1.3 of the EPA Act 
Section 1.3 of the EPA Act reads as follows: 
(a) to promote the social and economic welfare of the community and a better 
environment by the proper management, development and conservation of 
the State’s natural and other resources, 
(b) to facilitate ecologically sustainable development by integrating relevant 
economic, environmental and social considerations in decision-making 
about environmental planning and assessment, 
(c) to promote the orderly and economic use and development of land, 
(d) to promote the delivery and maintenance of affordable housing, 
(e) to protect the environment, including the conservation of threatened and 
other species of native animals and plants, ecological communities and 
their habitats, 
(f) to promote the sustainable management of built and cultural heritage 
(including Aboriginal cultural heritage), 
(g) to promote good design and amenity of the built environment, 
(h) to promote the proper construction and maintenance of buildings, including 
the protection of the health and safety of their occupants: 
(i) to promote the sharing of the responsibility for environmental planning and 
assessment between the different levels of government in the State, 
(j) to provide increased opportunity for community participation in 
environmental planning and assessment. 
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Applicant’s Written Request 

 
A contravention of cl.7.11 of LEP 2008 would further the following environmental planning 
grounds: 
 

1. The requested variation to the development standard would allow the retention of the 
two existing dwellings. A compliant subdivision would by necessity require the 
demolition of structures on the land. 

2. The proposed retention of the existing dwellings would minimise the environmental 
impact of the development and would result in the efficient use of scarce resources 
whilst still allowing for further subdivision of the larger 2 lots in later stages. The 
environmental impact would be minimised with a reduction in construction related 
externalities and a general reduction in demolition waste. 

3. The proposed development would facilitate a diversity in housing choice in the 
locality, with the retention of the existing dwellings on Proposed Lot 1 and Proposed 
Lot 2. 

4. The proposed development would allow for the staging of development across the 
property and would therefore allow Council numerous opportunities of assessing the 
merits of each stage of development. In the short term Lot 3 would be developed at 
the initial stage, and then at a later point, Lots 1 and 2 would be further subdivided 
and then developed in accordance with the applicable planning controls.  

5. The proposed variation would enable the owners of the property to age in place, and 
to provide housing for their extended family. This would represent a strong social 
benefit and would allow the owners to remain in contact with the local community. 

6. The proposed subdivision would result in parcels that are consistent in character with 
their adjoining neighbours and that are without impact to the natural or building 
environments.  

A few examples of larger lot sizes, surrounding the site are provided in Table 1 below: 
 

 
 

Strict compliance with the standard would hinder the attainment of the objects specified in 

Section 1.3 of the EPA Act, which are as follows: 
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Council Comments 

The departure from the development standard stems from the applicant’s desire to retain two 

(2) existing dwellings on the proposed subdivided allotments.   

 

The proposed subdivision pattern is not consistent with the existing subdivision pattern of the 

local area and therefore objective 1.3(c) to promote the orderly and economic use and 

development of land, of the EP&A Act. The similar lots nominated by the applicant at 40 and 

52 Jardine drive are outliers and not typical of the existing subdivision pattern of the area. 

 

The future subdivision of the retained larger lots is neither assured nor adequately 

demonstrated by the applicant. Nor is it explicitly justified in terms of sufficient environmental 

planning grounds, with the shape of the smaller lot (3) - shallow depth and wide frontage – 

which likely to reduce the future lot yield and potentially fail to meet density requirements 

under the LLEP. 

 

In this regard, the applicant has not presented information to demonstrate that the variation 

to the Development Standard will achieve a better outcome compared to a compliant 

development. Additionally, the assessment notes that, aside from the desire to retain the 

existing dwellings, there are no site difficulties which warrant a variation to the minimum 

density and trigger such flexibility in the application of the standard. Therefore, the approval 

of the proposed variation would create an undesirable precedent for other development to 

seek similar variations and would undermine the aims, objectives and requirements of the 

Development Standard and the strategic intent of the zone. 
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Conclusion on Environmental Planning Grounds 
 
Therefore, the applicant's written request has not adequately demonstrated that there are 
sufficient environmental planning grounds to justify contravening the development standard 
as required by cl 4.6 (3)(b). 
 
Accordingly, Council is not satisfied that the applicant’s written request has adequately 
addressed the matters required to be demonstrated by cl 4.6(3). 
 

Cl 4.6 (4)(a)(ii) (Public Interest) Assessment: 

 

Cl 4.6 (4)(a)(ii) requires the consent authority be satisfied that:  

 

(ii) the proposed development will be in the public interest because it is consistent with the 

objectives of the particular standard and the objectives for development within the zone in 

which the development is proposed to be carried out 

 

Consistency with the objectives of the cl 7.11 Minimum dwelling density standard and the R1 

General residential zone are assessed below. 

 

Consistency with the objectives of the Minimum Dwelling Density standard 

 

(a) To contribute toward the efficient use of land resources. 

 

Applicant’s Written Request 

The proposed development will result in one vacant lot, (proposed lot 3) which is 456.56 m² 

in size and compliant with the minimum dwelling density of 14 dwellings per ha. Two 

additional lots will be created containing an existing dwelling on each lot. However, these 

lots are adequately sized and dimensioned to accommodate either further subdivision or 

more intense forms of residential accommodation, such as a residential flat building or multi 

dwelling housing. The proposed subdivision pattern is not inefficient in its design, providing 

one lot that would be immediately available for development (Proposed Lot 3) and two 

remaining lots that would be available for development in the future. 

 

Council Comment 

The future subdivision of the retained larger lots is neither assured nor adequately 

demonstrated by the applicant. 

 

The applicant argues that it is inefficient to demolish the 2 existing dwellings, this must be 

weighed against the inefficiency of reducing the density yield of at least 7 dwellings on site, 

to 3. As mentioned previously, the proposed subdivision pattern restricts the ability to 

efficiently use the land for residential purposes.  

 

Accordingly, the proposal is not consistent with this objective. 

 

(b) To ensure the viability of public transport and other services planned for the area. 
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Applicant’s Written Request 

Creation of additional lots and increased density will ensure the viability of public transport 

and other services planned for the areas. The proposed size and lot configuration of 

proposed lots 1 and 2 will facilitate further subdivision that can be compliant with the 

minimum dwelling density standard once the existing dwellings are demolished. The 

proposed subdivision does not prevent the ability to achieve a planned minimum dwelling 

density of 14 dwellings per ha, being the objective of Clause 7.11. 

 

Council Comment 

The future subdivision of the retained larger lots is neither assured nor adequately 

demonstrated by the applicant.  

Potential population density will be reduced with the creation of fewer lots, impacting the 

effectiveness of public transport and other services planned for the area. 

 

Accordingly, the proposal is not consistent with this objective. 

 

(c) To ensure adequate funds for the recreation and community facilities planned for the 

area. 

 

Applicant’s Written Request 

The proposed development does not prevent the objective to ensure adequate funds for 
recreation and community facilities are planned for the area. The development of Lots 3 and 
the future redevelopment of Proposed Lots 1 and 2 would increase the local population and 
any consent issued would be subject to the payment of mandatory contributions under 
Council’s contribution plan. The development will facilitate greater funds for recreation and 
community facilities. 
 

Council Comment 

The future subdivision of the retained larger lots is neither assured nor adequately 

demonstrated by the applicant. 

 

S7.11 development contributions collected by Council will be reduced with the creation of 

fewer lots onsite, impacting the available funds for recreation and community facilities 

planned for the area. 

 

Accordingly, the proposal is not consistent with this objective. 
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Consistency with objectives of the zone R1 General Residential 

 

• To provide for the housing needs of the community. 

 

Applicant’s Written Request 

 

The proposed subdivision provides an opportunity for additional housing and diversity for the 
community. The subdivision provides for a compatible infill subdivision with the potential for 
further subdivision and compliance with the minimum dwelling density standard of 14 
dwellings per ha in later stages once demolition of the existing dwellings occurs. 
 

Council Comment 

The future subdivision of the retained larger lots is neither assured nor adequately 

demonstrated by the applicant. 

 

While retention of 2 dwellings and the addition of 1 lot may contribute to providing for the 

housing needs of the community, it would not provide as much as if the site were subdivided 

to its full potential. 

 

Accordingly, the proposal is not consistent with this objective. 

 

• To provide for a variety of housing types and densities. 

 

Applicant’s Written Request 

 

The proposed lot 3 with a lot size of 456.46 m ² complies with the minimum dwelling density 
of 14 dwellings/ ha. Proposed lot 1 is 2025.95 m² and proposed lot 2 is 1139.35 m². The 
proposed development therefore provides for a variety of housing types and densities given 
the divergence in allotment sizes and dwelling typology occurring on the property. Strict 
application of the development standard would be antipathetic to this objective. 
 

Council Comment 

Retention of 2 dwellings on larger lots and the addition of 1 smaller lot would provide for a 

variety of housing types and densities. The density, however, would be below minimum 

threshold set for the locality and fails to provide an appropriate form of variety.  

 

Accordingly, the proposal is not consistent with this objective. 

 

• To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 

 

Applicant’s Written Request 

 

This objective is not relevant to the proposed subdivision. 
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Council Comment 

 

The proposed development does not impact any other land uses from providing for the 

community's day-to-day needs.   

 

Accordingly, the proposal is consistent with this objective. 

 

• To ensure that housing densities are broadly concentrated in locations accessible to 

public transport, employment, services and facilities. 

 

Applicant’s Written Request 

The proposed development can comply with a higher dwelling density, ie 14 dwellings per ha 

in future in further subdivision of the site with specific reference to proposed lots 1 and 2. 

Notwithstanding the subject property is not proximate to employment, services and facilities, 

and public transport is limited to bus travel with the nearest bus stop being over 240 metres 

from the site. This objective would not require higher housing densities in this location. 

 

Council Comment 

The future subdivision of the retained larger lots is neither assured nor adequately 

demonstrated by the applicant. 

 

The subject site is well located to existing transport services. It is located 80m from a bus 

stop serviced by route 859, providing access to major centres such as Liverpool, Prestons, 

Carnes Hills, and the Edmondson Park train station. These centres provide further access to 

facilities and services. The proposal does not adequately concentrate housing in this area. 

 

Accordingly, the proposal is not consistent with this objective. 

 

• To facilitate development of social and community infrastructure to meet the needs of 

future residents. 

 

Applicant’s Written Request 

Not applicable - The development is associated with a residential use. 
 

Council Comment 

The future subdivision of the retained larger lots is neither assured nor adequately 

demonstrated by the applicant. 

 

S7.11 development contributions will be reduced with the creation of fewer lots, impacting 

the available funds for social and community infrastructure planned for the area. 

 

Accordingly, the proposal is not consistent with this objective. 
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Conclusion 

 

The proposal is not consistent with the objectives of the standard and some of the objectives 

of the zone therefore the proposal in its current form is not in the public interest. 

 

Clause 4.6 (4) (b) (Concurrence of the Secretary) Assessment: 
 
cl. 4.6(4) (b) requires the concurrence of the Secretary to be obtained in order for 
development consent to be granted. 
 
Planning Circular PS-20-002, as issued by the NSW Planning and Environment on 5 May 
2020, advises that the concurrence of the Secretary may be assumed for exceptions to 
development standards under environmental planning instruments that adopt Clause 4.6 of 
the Standard Instrument. In this regard, given the inconsistency of the variation to the 
objectives of the zone and the objectives of the development standard, the concurrence of 
the Secretary for the variation to the Minimum Density Development Standard cannot be 
assumed. 
 

Recommendation 

The proposal is not in the public interest and is therefore not supported in this instance.  

 

6.3 Section 4.15(1)(a)(ii) - Any Draft Environmental Planning Instrument  

Not applicable. 
 
6.4 Section 4.15(1)(a)(iii) - Any Development Control Plan  

(a)  Liverpool Development Control Plan (LDCP) 2008 

 

The proposed development is subject to the Liverpool Development Control Plan 2008 

(LDCP) 2008. The proposed subdivision has been assessed under the following Parts of the 

LDCP 2008: 

 

• Part 1 of the LDCP 2008, which covers general controls relating to all types of 

development within the Liverpool LGA; 

• Part 2.11 of the LDCP 2008 for Development in Edmondson Park. 

Please refer to Attachment 1, outlining an assessment against the controls. 

 

It is noted that no dwellings are proposed as part of this application, however, the 

subdivision results in changed development outcomes for the retained dwellings on 

proposed Lots 1 and 2. 

 

Furthermore, the application has provided an indicative layout for the remaining lot 

proposed, which is also addressed in Attachment 1.  

 

The proposal is considered to be consistent with the key controls outlined in the Liverpool 

Development Control Plan 2008.  
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6.5 Section 4.15(1)(a)(iiia) - Planning Agreements 

There are no Planning Agreements that apply to the development. 
 

6.6 Section 4.15(1)(a)(iv) - The Regulations 

The Environmental Planning and Assessment Regulation 2021 requires the consent 
authority to consider the provisions of the BCA and the Safety standards for demolition (AS 
2601 – 2001). If the application was recommended for approval, appropriate conditions of 
consent would be imposed.  
 

6.7 Section 4.15(1)(b) - The Likely Impacts of the Development  

Natural and Built Environment 

 

The proposed development is unlikely to create a detrimental impact on the natural 

environment surrounding the subject site, subject to the imposition of appropriate conditions 

of consent. 

 

The proposed development is unlikely to create any adverse impacts on the surrounding 

built environment.  

 

It is considered that the proposed development has been designed with sufficient regard to 

surrounding properties to ensure that any adverse amenity impact is minimised. 

 

Social Impacts and Economic Impacts 

 

The proposal for a three (3) lot subdivision will provide a beneficial social impact through the 

provision of additional allotments for housing. The proposal will also provide a positive 

economic impact through the capital investment value of the development.  

 

Though these will not achieve their fullest potential through the current proposal as it does 

not meet the minimum density requirements and may result in unrealised future economic 

and social benefits of density. 

 

6.8 Section 4.15(1)(c) - The Suitability of the Site for the Development  

The site does not contain any significant physical constraints which would prevent the 

development of the site. However, the retention of the dwellings inhibits the ability of the 

proposal to achieve the objects of the Act and all relevant development standards. 
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6.9 Section 4.15(1)(d) - Any submissions made in accordance with the Act or the 

Regulations  

 

 

(a) Internal Referrals  

 

The following comments have been received from Council's internal Departments:  

 

DEPARTMENT COMMENTS 

Land Development 

Engineering 

Approval subject to conditions of consent. 

Traffic & Transport Approval subject to conditions of consent. 

Flood Engineering Approval subject to conditions of consent. 

Environmental Health 

Officer 

Approval subject to conditions of consent. 

 

(b) External Referrals  

 

The following comments have been received from Council's external Departments: 

 

External Agency COMMENTS 

APA Group  No objection as the proposed subdivision is not a sensitive 

land use and will impact on APA’s Moomba to Sydney Ethane 

Pipeline.  

 

(c) Community Consultation  

 
The development application was not required to be notified in accordance with Liverpool 

Community Participation Plan 2022, notwithstanding, no submissions were received.   

 

6.10 Section 4.15(1)(e) - The Public Interest  

 

The proposed development is not in the public interest because it is inconsistent with the 

objects of the EP&A Act, the objectives of the R1 Zone, and the Minimum Dwelling Density 

principal development standard.  

 

7. DEVELOPMENT CONTRIBUTIONS 

Section 7.11 Development Contributions are applicable to the proposed development in 

accordance with Liverpool Contributions Plan 2008 – Edmondson Park. 

 

If the application were recommended for approval, appropriate conditions of consent would 

be imposed to ensure payment. 
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8. CONCLUSION 

 

The application has been assessed having regard to the provisions of Section 4.15 of the 

EP&A Act 1979, and the Environmental Planning Instruments, including the applicable State 

Environmental Planning Policies, LLEP 2008, LDCP 2008, and the relevant codes and 

policies of the Council. 

 

This proposed development does not comply with Clause 7.11 of the LLEP 2008 in relation 
to minimum dwelling density, proposing a variation of 55%. The non-compliance is 
unsupported due to the proposal’s inconsistencies with the objectives of the zone and the 
development standard, and because there are insufficient environmental planning grounds 
to justify the contravention. 
 

The proposed subdivision layout is not considered to be an orderly subdivision pattern under 
the objects of the Act and is unacceptable in its form, particularly due to the retention of 
existing dwellings which impacts the minimum dwelling density.  
 

Based on the assessment of the application, it is recommended that the application be 

refused. 

 

9. RECOMMENDATION 

 

That Development Application DA-1339/2021 be refused. 

 

ATTACHMENTS 

 
1. Attachment 1 - DCP Compliance Tables 

2. Attachment 2 - Architecture Plans 

3. Attachment 3 - Clause 4.6 Variation Request 

4. Attachment 4 - Reasons for Refusal  
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