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MATTERS FOR 
LIVERPOOL LOCAL PLANNING PANEL 

DETERMINATION 
 
 
 

Monday the 31st October 2022 
 
 

To be held via 
MS Teams 

Commencing at 2:00pm 
 

Join on your computer, mobile app or room device  

Click here to join the meeting  

Meeting ID: 452 597 419 20  

Passcode: xbTgbQ 

Download Teams | Join on the web 

Or call in (audio only)  

+61 2 9161 1229,,23931039#   Australia, Sydney 

Phone Conference ID: 239 310 39# 

Find a local number | Reset PIN 

 
 

 
 
Note:  Submissions by the applicant and concerned parties will be considered at the hearing. A 

concerned party is deemed to be a person who has made a written submission in respect 
to the application. The Panel shall, upon request, hear submissions from persons who 
identify prior to a hearing that they wish to make a submission to be considered by the 
Panel. Presentations to the Panel by the applicant and concerned parties shall be restricted 
to 3 minutes each. The Panel Chairperson has the discretion to extend the period if 
considered appropriate. 

 
Should you wish to address the Panel, please advise Amanda Merchant, Panel Support 
Officer on 8711 7712 or 1300 36 2170, by 4pm, Friday, 28th October.  

https://teams.microsoft.com/l/meetup-join/19%3ameeting_NzUyZjg0YTEtZjExOC00N2RiLWE0MTYtOTExZmY0ZjcyZjQ4%40thread.v2/0?context=%7b%22Tid%22%3a%228ca50226-ee8b-41b5-8203-f73c5a5a5361%22%2c%22Oid%22%3a%229992c160-caca-45cc-9f68-1616e5dadcbd%22%7d
https://www.microsoft.com/en-us/microsoft-teams/download-app
https://www.microsoft.com/microsoft-teams/join-a-meeting
tel:+61291611229,,23931039# 
https://dialin.teams.microsoft.com/13ecdd4d-d9bd-4dd2-8c9b-38a90d8fb857?id=23931039
https://dialin.teams.microsoft.com/usp/pstnconferencing
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The following development applications are referred to the Liverpool Local Planning Panel for 
its determination. 

 
 
 

 
ITEM No. 

SUBJECT 
 
PAGE No. 

1 

DEVELOPMENT APPLICATION DA-1305/2021 
 
DEMOLITION OF EXISTING STRUCTURES AND 
CONSTRUCTION OF A FOUR-STOREY RESIDENTIAL FLAT 
BUILDING COMPRISING 16 FLATS, WITH ONE LEVEL OF 
BASEMENT CAR PARKING, AND ASSOCIATED 
LANDSCAPING. 
 
LOT 82 DP 244786, LOT 83 DP 244786 
2 WILGA CLOSE, CASULA NSW  2170 
3 WILGA CLOSE, CASULA NSW  2170 

3 - 165 

 

 
ITEM No. 

SUBJECT 
 
PAGE No. 

2 

DEVELOPMENT APPLICATION DA-1240/2021 
 
FITOUT AND USE OF AN EXISTING STRUCTURE AS A 
KIOSK WITH ASSOCIATED SIGNAGE 
 
LOT 701 DP 1056246, LOT 702 DP 1056246 
BIGGE PARK, 124 BIGGE STREET, LIVERPOOL NSW  2170 

166 - 212 

 

 
ITEM No. 

SUBJECT 
 
PAGE No. 

3 

DEVELOPMENT APPLICATION DA-52/2022 
 
CONSTRUCTION OF A 2 STOREY SEMI-DETACHED 
DWELLING AND TORRENS TITLE SUBDIVISION 
 
LOT 1 DP 1257865 
LOT 1 NARRAMI ROAD, AUSTRAL NSW  2179 

213 - 269 

 

 
ITEM No. 

SUBJECT 
 
PAGE No. 

4 

DEVELOPMENT APPLICATION DA-1379/2021 
 
DECOMMISSION AND REMOVAL OF THE EXISTING 
NETWORK INFRASTRUCTURE AND THE INSTALLATION OF 
A 30M HIGH TELSTRA TELECOMMUNICATIONS FACILITY 
AND SUPPORTING ANCILLARY EQUIPMENT 
 
LOT 101 DP 747318 
560 HUME HIGHWAY, CASULA NSW  2170 

270 - 316 
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ITEM No. 

SUBJECT 
 
PAGE No. 

5  

DEVELOPMENT APPLICATION DA-14/2021 
 
(RE-ADVERTISED) DEMOLITION OF ALL EXISTING 
STRUCTURES AND IMPROVEMENTS. PROPOSED 
CONSTRUCTION OF A NEW SERVICE STATION 
DEVELOPMENT INCLUDING SALES & FAST-FOOD 
BUILDING, SEPARATE RESTAURANT FACILITY, FUEL 
DISPENSING CANOPY, 9M HIGH PYLON SIGN, 
UNDERGROUND TANKS, SIGNAGE, ALTERATION OF 
EXISTING DRIVEWAY CROSSOVERS & ASSOCIATED SITE 
WORKS AND TRADING TIME OF 24/7. 
 
LOT 1 DP 523597, LOT 55 DP 567062 
226 NEWBRIDGE ROAD, MOOREBANK NSW  2170 
228 NEWBRIDGE ROAD, MOOREBANK NSW  2170 

317 - 408 
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Item no: 1 

Application Number: DA-1305/2021 

Proposed 

Development: 

Demolition of existing structures and construction of a four-storey 

residential flat building comprising 16 flats, with one level of basement 

car parking, and associated landscaping. 

Property Address 2-3 Wilga Close, Casula 

Legal Description: Lots 82 & 83 DP 244786 

Applicant: Casula NSW Developments Pty Ltd 

Land Owner: Casula NSW Developments Pty Ltd 

Date Lodged: 11 November 2021 

Cost of Works: $5,053,845 

Zoning: R4 ï High Density Residential  

under Liverpool Local Environmental Plan 2008 

Recommendation: Approval, subject to conditions of consent  

Assessing Officer: Robert Micallef  

 
1. EXECUTIVE SUMMARY  
 
Council has received a Development Application (DA-1305/2021) seeking consent for the 
demolition of existing structures and construction of a four-storey residential flat building 
comprising 16 flats, with one level of basement car parking, and associated landscaping, on a 
site legally known as Lots 82 & 83 DP 244786, and known as 2-3 Wilga Close, Casula. 
 
The site is zoned R4 High Density Residential pursuant to Liverpool Local Environmental Plan 
2008 (LLEP 2008) and the proposed development is permissible with consent.  
 
The proposed development is generally consistent with the objectives and development 
standards of the LLEP 2008 and the provisions of the Liverpool Development Control Plan 
2008 (LDCP 2008). The proposal is also consistent with the provisions of the State 
Environmental Planning Policy No. 65 ï Design Quality of Residential Apartment Development 
(SEPP 65) and the design requirements of the Apartment Design Guide (ADG). 
 
The key issues associated with the proposal relate to the Clause 4.6 Variations for Clause 4.3 
- Height of Buildings and Clause 7.14 Minimum Building Street Frontage under the LLEP 2008 
as well as building separation, building depth and mitigation of visual privacy under the ADG. 
These matters have been addressed through the assessment of the application and the 
proposal is considered to be acceptable. 
 
The Development Application was initially notified between 19 January and 1 February 2022 in 
accordance with Liverpool Community Participation Plan 2019. Six submissions were received 
inclusive of one petition during this notification period. A community information session was 
held on 28 April 2022. Upon the submission of amended documentation, a second notification 
period was held between 24 May and 8 June 2022. Four submissions were received in 
response to the second exhibition period. The concerns raised by the submissions include the 
following: 
 

¶ Privacy and overlooking, 

¶ Solar access and overshadowing, 

¶ Lack of consultation prior to lodgement, 

¶ Traffic and parking safety impacts in locality, 

¶ Noise during works and ongoing, 
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¶ Plans and traffic report incorrect and lacking information, 

¶ Bin collection and waste impacts, 

¶ Devaluation of property and property damage, 

¶ Inconsistent with the character of the area, 

¶ Reduced residential amenity, 

¶ Power pole located where driveway will be, 

¶ Lack of access to adjoining site to the north from Wilga Close, 

¶ Wind and rain changes due to building, 

¶ Insufficient lot width, 

¶ Maintenance of gardens and drainage, 

¶ Lighting from development, 

¶ Inconvenience from anti-social behaviour, 

¶ Affordable Housing/ Build to Rent Housing, and 

¶ Strain on existing services and infrastructure. 
 
The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with the 
Local Planning Panels Direction ï Development Applications and Applications to Modify 
Development Consent, endorsed by the Minister for Planning and Public Spaces on 30 June 
2020, as the development falls in the categories of:  
 

Sensitive Development  
(b) Development to which State Environmental Planning Policy No. 65 Design Quality 
of Residential Apartment Development applies and is 4 or more storeys in height. 
 
Contentious Development 
Development that: 
(b) in any other case ï is the subject of 10 or more unique submissions by way of 
objection 
 

The application has been assessed pursuant to the provisions of the Environmental Planning 
and Assessment (EP&A) Act 1979.  Based on the assessment of the application, it is 
recommended that the application be approved, subject to the imposition of conditions.  
 
2. SITE DESCRIPTION AND LOCALITY 
 

2.1 The site  
 
The subject land for this application consists of two parcels of land which are known as 2 and 
3 Wilga Close, Casula, legally described as Lots 82 & 83 DP 244786. The site is 1210sqm in 
area with a primary frontage to the cul-de-sac head of 21.865m to Wilga Close. The rear 
boundary is 59.205m wide and has side boundaries of 44.4m in the north and 39.24m in the 
south. The site has a maximum fall of 2m from the rear to the front. 
 
The sites are currently utilised for residential purposes with dwelling houses and associated 
structures over the lots. The location of the site can be seen in the aerial view in the Figure 
below. 
 
2.2 The locality 

 
The site and its immediate locality is within an urban residential area. The proposed 
development represents the type of development that the established planning controls have 
been put in place to achieve a high density residential setting. In the immediate vicinity to the 
site, there has been a recently approved (June 2022) residential flat building 50m to the south 
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of the site at 35-37 Simone Crescent, Casula. 
 
The site is located approximately 250m north-east of Casula Mall, a key retail and shopping 
area in the locality along with the Casula Library which is next door to the mall. The site is also 
located 380m west of the Hume Highway and 560m east of the M5 Motorway. Jardine Park is 
also situated 50m to the east of the subject site and the locality is also within the Georges River 
Catchment area. The locality of the subject site can be found in Figure 2 below. 
 

 
Figure 1: Aerial view of subject site (in red) (Source: Geocortex)   
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Figure 2: Locality Surrounding the Proposed Development (Source: Geocortex)   

 
3. BACKGROUND/HISTORY 

 
3.1 Design Excellence Panel  
 
The application was presented to the Liverpool Design Excellence Panel on 10 March 2022 
and 9 June 2022 where the panel supported the proposal at the later meeting and minutes of 
that meeting were provided to the applicant to address and incorporate into the design of the 
development subject to Council approval. The key issues raised by the DEP were as follows: 
 

Å Design excellence to be maintained 
Å Fire exit requirements for basement and provision of additional landscaping 
Å Kitchen designs/ layout 
Å Fire exit on rooftop design 
Å Glazing design for windows 
Å Location of servicing in foyer/ corridor areas 
Å Use of photovoltaic panels 
Å Ceiling Fans in habitable rooms 
Å Landscaping species and design across site 
Å OSD location 

 
The applicant responded to the issues raised by the DEP and supplied amended architectural 
plans, which have been reviewed by Council and are considered acceptable. A summary of the 
Design Excellence Panelôs comments from the June meeting with a comment to each are 
provided below. 
 
Context  
 

¶ The Panel commends the applicant for incorporating several recommendations previously 
made by the DEP. The Panel notes that the overall design has improved from the earlier 
iteration and encourages the applicant to strive for design excellence as part of detailed 
design for the project. 
Council Comment: The applicant has provided amended plans which demonstrate better 

Subject 
Sites 

Hume Highway 

Jardine Park 

Casula 
Library 

M5 Motorway 

Casula Mall 
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compliance with the DEP comments and design excellence provisions.  
 
Built Form + Scale  
 

¶ The Panel notes that the basement car park proposes two fire egresses as part of the 
design. The Panel recommends the applicant to explore an engineered solution to reduce 
the number of fire exits being proposed for the basement level. Consider using the driveway 
ramp as one of the fire exits and consider removing the northern fire egress exiting out into 
the landscape. 
 
Council Comment: One of the fire exits has been removed from the basement (northern 
one) and additional landscaping provided along northern boundary. 
 

¶ The Panel recommends the applicant to explore an island kitchen layout for the units that 
do not impede on the amenity for the dining space (at least for two-bedroom units). See 
Apartment kitchen island design references attached to these minutes. 
 
Council Comment: Kitchen islands have been provided to the 2-bedroom apartments. 
 

¶ The Panel recommends the applicant to explore if the kitchen can be relocated on the other 
side for the eastern apartments to improve the internal layout for the unit. 
 
Council Comment: Applicant has advised that kitchen of eastern units are unable to be 
relocated, however, island has been provided. 

 

¶ The Panel recommends the applicant to consider a tapered form for the fire exit structure 
to achieve additional amenity for future developments in the area. 
 
Council Comment: Tapered treatment provided to fire exit structure. 

 

¶ The Panel requires the applicant to detail out the apartment windows / glazing to achieve 
adequate insulation and noise attenuation. Consider using high performance glazing to 
ensure efficiency for the indoor environment. 
 
Council Comment: Applicant has advised that high performance glazing to windows can 
be provided. 

 

¶ The Panel notes that the proposed electrical / NBN cabinet (i.e., next to Unit 05) can be 
resized / relocated to allow positioning the door in a better location and provide a more 
generous entry space for these units. 
 
Council Comment: NBN cabinet on Levels 1-3 has been relocated and resized giving 
better entry spaces.  

 
Density  
 

¶ The Panel supports the overall density being proposed on the site. 

 
Council Comment: Noted 

 
Sustainability  
 

¶ The Panel recommends the applicant to consider Photovoltaic (PV) Panels to offset the 
energy requirements for the communal areas. 
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Council Comment: Photovoltaic Panels have been indicated on the rooftop. 
 

¶ The Panel recommend that all habitable rooms indicate ceiling fans in addition to air 
conditioning. 
 
Council Comment: Plans indicate that ceiling fans will be provided. 
 

¶ The Panel recommends performance glazing to better help balance energy flows. 
 
Council Comment: Performance glazing can be used in the design. 
 

Landscape  
 

¶ The Panel notes that the landscape plan proposes Angophora species trees along the 
eastern boundary fence. The Panel requires the applicant to distribute the trees within the 
grassed area and provide additional tree canopy with a mix of tree species including 
Eucalypts and other endemic species at ground level so as not to cause an issue with 
retaining walls as shown and away from boundaries. 
 
Council Comment: The applicant has onboarded the landscaping comments and has 
incorporated them into the landscape plans. Additional tree canopy cover has been 
provided and mix of trees amended.  

 

¶ The Panel recommends the applicant to consider removing one the fire stairs exiting on to 
the landscaped are to achieve a better design outcome. 

 
Council Comment: Where the fire exit was removed, the passageway has been 
landscaped. 

 

¶ The Panel requires the applicant to have a closer look at the relationship of communal 
open space (COS) with the private open spaces (POS) and the community garden areas. 
Panel requires the applicant to consider the actual functioning of the communal areas and 
its impact to the POS and living areas for ground floor units. Panel recommends the 
applicant to consider converting some of the communal areas into POS to minimise 
potential competition / conflict within these spaces. 
 
Council Comment: The applicant has onboarded the landscaping comments and has 
incorporated them into the landscape plans. Greater POS areas have been provided for 
ground floor units. A condition of consent will be applied as the landscape plan indicates a 
significant amount of hard paved area on the ground floor, which will be conditioned and 
marked up to be landscaped such as turfing. 

 

¶ The Panel supports the overall amenity being provided as part of the rooftop communal 
open space (COS). 

 
Council Comment: Noted.  
 

¶ The Panel notes that the landscape plan indicates retaining walls for the ground floor units 
which can be avoided. The Panel recommends the applicant to minimise the extents of 
retaining walls and grade the soil to achieve the required levels. 

 
Council Comment: Retaining walls have been removed.  
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¶ The Panel requires the applicant to ensure adequate soil volume for the trees to sustain a 
long-term health and growing environment for the trees. 
 
Council Comment: Planter box details provided and are sufficiently sized for trees. 
 

¶ The Panel noted that if one less fire exit is required the applicant should explore more 
screen planting on the Northern Boundary. 

 
Council Comment: Screen planting hedging provided along Northern boundary with the 
removal of the fire exit. 

 
Amenity  
 

¶ The Panel requires the applicant to ensure overall amenity and solar access for the units. 

 

Council Comment: Amenity and solar access for the units is acceptable and compliant 
with the ADG provisions. Amendments made to address concerns raised by Panel and 
amenity is considered acceptable for the development. 

 
Safety  
 

¶ The Panel notes that the applicant has undertaken a CPTED assessment of the site. The 
Panel requires the applicant to incorporate the recommendations made in the CPTED as 
part of detailed design. 
 
Council Comment: CPTED provisions will be provided into the building construction and 
the recommendations of this report can be conditioned. 

 
Housing Diversity + Social Interaction  
 

¶ The Panel supports the overall mix being proposed as part of the development. 
 

Council Comment: Noted.  
 
Aesthetics 
 

¶ The Panel supports the overall materiality being proposed as part of the design. 
 

Council Comment: Noted. 
 
OUTCOME  
 
The panel have determined the outcome of the DEP review and have provided final direction 
to the applicant as follows: 
 
The project is supported. Respond to recommendations made by the panel, then the plans 
are to be reviewed/approved by Council. 
 
Council Comment: Based on the amended plans provided, it is considered that the proposal 
provides a development that adequately addresses the concerns raised by the panel and has 
design excellence. 

 
3.2 Assessment and Site Background & History  
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¶ Pre-DA held with applicant on 25 August 2021 for a residential flat building. 

¶ The subject DA was lodged with Council on 5 November 2021. 

¶ Application notified from 19 January 2022 to 1 February 2022. 

¶ Design Excellence Panel meeting held on 10 March 2022. 

¶ 24 March 2022 ï Request for Information sent to applicant in regards to DEP 
comments, planning matters, urban design and public domain and engineering 
matters.  

¶ 28 April 2022 ï Information session held with community and objectors. 

¶ 30 April 2022 ï Additional Information received. 

¶ 24 May 2022 to 8 June 2022 ï Amended documents renotified. 

¶ 9 June 2022 ï Second Design Excellence Panel meeting held. 

¶ 5 July 2022 ï Request for information sent to applicant based on DEP comments and 
engineering matters. 

¶ 16 July 2022 ï Additional information submitted. 
 

Application No. Proposed Development Determination 

PL-82/2021 Multi unit development (RFB) including 16 units and 
basement parking 

Pre-DA meeting 
held 25 August 
2021 

DA-1305/2021 Demolition of existing structures and construction of a 
four-storey residential flat building comprising 16 flats, 
with one level of basement car parking, and associated 
landscaping. 

Subject 
Application 

 
4. DETAILS OF THE PROPOSAL 
 
This development application seeks the development consent for: 
 

¶ Demolition of existing structures and associated tree removal; 

¶ Consolidation of two lots; 

¶ Construction of a 4-storey residential flat building containing 16 units (5x1 bed and 11x2 
bed);  

¶ 1 level of basement parking with 26 car spaces; 

¶ Common open space predominantly on the rooftop and some portions on the ground 
floor; 

¶ Associated site works and landscaping. 
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Figure 3: Proposed site plan 

 
5. STATUTORY CONSIDERATIONS 
 
5.1 Relevant matters for consideration 
 
The relevant planning instruments/policies/controls applicable to the proposed development 
are as follows: 
 
Environmental Planning Instruments (EPIôs) 
 

¶ State Environmental Planning Policy No.65 ï Design Quality of Residential Apartment 
Development; 

¶ State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004; 

¶ State Environmental Planning Policy (Resilience and Hazards) 2021;  

¶ State Environmental Planning Policy (Biodiversity and Conservation) 2021; and 

¶ Liverpool Local Environmental Plan 2008. 
 
Development Control Plan 
 

¶ Liverpool Development Control Plan 2008; 
- Part 1: General Controls for All Development; and 
- Part 3.7: Residential Flat Buildings in the R4 Zone (Outside Liverpool City Centre). 

 
Contributions Plans 
 

¶ Liverpool Contributions Plan 2018 - Established Areas applies pursuant to Section 7.11 
of the EPA & Act.   
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6. ASSESSMENT  
The development application has been assessed in accordance with the relevant matters of 
consideration prescribed by Section 4.15 Evaluation of the EP&A 1979 and the Environmental 
Planning and Assessment Regulation 2021, as follows:  
 
6.1 Section 4.15(1)(a)(i) ï Any Environmental Planning Instrument  

(a)  State Environmental Planning Policy No. 65 ï Design Quality of Residential 

Apartment Development and the Apartment Design Guidelines (ADG)  

 

The proposal has been evaluated against the provisions of SEPP 65 which aims to improve 

the design quality of residential flat development. SEPP 65 requires the consent authority to 

consider the development against 9 key design quality principles and against the guidelines of 

the ADG. The ADG provides additional detail and guidance for applying the design quality 

principles outlined in SEPP 65. 

 

The following table provides an assessment by the applicant of the proposal in accordance with 

the 9 key design quality principles of SEPP 65, as follows: 

 

Design Quality Principle Comment 

Principle One ï Context and Neighbourhood Character  

Good design responds and contributes to 
its context. Context is the key natural and 
built features of an area, their relationship 
and the character they create when 
combined. It also includes social, 
economic, health and environmental 
conditions. 
 
Responding to context involves 
identifying the desirable elements of an 
areaôs existing or future character. Well-
designed buildings respond to and 
enhance the qualities and identity of the 
area including the adjacent sites, 
streetscape and neighbourhood. 
 
Consideration of local context is important 
for all sites, including sites in established 
areas, those undergoing change or 
identified for change. 

The area has been rezoned to R4 High Density 
Residential, however no sites in the vicinity of the 
subject site are yet to be redeveloped from the 
existing lowȤdensity residential uses. Nonetheless, it 
is anticipated that sites in the Zone will eventually be 
redeveloped in line with the higher density controls. 
 
The site is wellȤserviced by public transport, being 
within close proximity to bus services travelling to and 
from Sydney along major thoroughfares such as the 
Cumberland Highway & Hume Highway.  
 
The development proposes rendered brick retaining 
walls and planters to the street boundaries which will 
contribute to Wilga close streetscape. The generous 
amount of soft landscaping behind the retaining walls 
and fences serves to provide a buffer zone between 
the development and its neighbours. 
 
A balanced palette of materials and a wellȤ
proportioned building form will ensure a sophisticated 
integration of the proposed building into the existing 
context. 

Design Principle 2 ï Built form and scale 

Good design achieves a scale, bulk and 
height appropriate to the existing or 
desired future character of the street and 
surrounding buildings. 
 
Good design also achieves an 
appropriate built form for a site and the 

The proposed development adopts built form and 
scale in response to its immediate context, adopting 
a highly sculptural building form to create visual 
interest within the immediate context. 
 
The scale and bulk of the built form is deigned to 
effectively moderate the scale of the building when 
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Design Quality Principle Comment 

buildingôs purpose in terms of building 
alignments, proportions, building type, 
articulation and the manipulation of 
building elements. 
 
Appropriate built form defines the public 
domain, contributes to the character of 
streetscapes and parks, including their 
views and vistas, and provides internal 
amenity and outlook. 

perceived from the street and surrounding locations, 
it includes facades with face brick walls and rendered 
balconies and the use of various architectural 
elements such as dynamic recesses within the façade 
giving the building a distinct form. 
 
Pedestrian entry is accessed directly off the street to 
provide a clear sense of address articulated by 
rendered brick retaining walls and planter boxes 
allowing the proposal to integrate with the 
streetscape. Accordingly, the proposal responds well 
to the topography and greater urban context of the 
neighbourhood and the desired future character of 
the locality. 

Design Principle 3 ï Density 

Good design achieves a high level of 
amenity for residents and each 
apartment, resulting in a density 
appropriate to the site and its context. 
 
Appropriate densities are consistent with 
the areaôs existing or projected 
population. Appropriate densities can be 
sustained by existing or proposed 
infrastructure, public transport, access to 
jobs, community facilities and the 
environment. 

There is a total of 16 apartments in the development, 
comprising of no 3Ȥbedroom apartments, 11 x 2Ȥ
bedroom apartments and 5 x 1Ȥbedroom apartments. 
The apartments layout is functional, well organised 
and provides a high standard of amenity. 
 
The density of the development is considered 
sustainable within the existing and future availability 
of infrastructure, public transport, community and 
culturally significant facilities and environmental 
qualities on the site. As such the proposal provides 
an appropriate density for a residential development 
in the immediate context. 

Design Principle 4 ï Sustainability  

Good design combines positive 
environmental, social and economic 
outcomes. 
 
Good sustainable design includes use of 
natural cross ventilation and sunlight for 
the amenity and liveability of residents 
and passive thermal design for 
ventilation, heating and cooling reducing 
reliance on technology and operation 
costs. Other elements include recycling 
and reuse of materials and waste, use of 
sustainable materials and deep soil zones 
for groundwater recharge and vegetation 

A comprehensive analysis of the building has been 
undertaken as part of the BASIX Assessment 
however the applicant notes the following general 
inclusions as part of the proposal: 

¶ Five and a half metre setback from Wilga Close 
provided to allow for deep soil vegetation 

¶ Six metre setback to the rear to allow for deep soil 
vegetation 

¶ Natural cross ventilation to all apartment is 
achieved and all habitable rooms are naturally 
ventilated 

¶ Habitable areas and balconies of all apartments 
have been designed to face north and west to 
maximise the solar access to all apartments. 

¶ A number of bathrooms are naturally ventilated and 
all others will be mechanically exhausted to the 
façade or roof 

¶ Appropriate overhang depths and recessed 
balconies provide shade in summer and promote 
thermal heat gain during winter months 

¶ Energy efficient appliances and fixtures provided 

¶ Communal recycling and waste management 
facilities provided 
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Design Quality Principle Comment 

¶ Low maintenance, long lifecycle and reusable 
materials proposed such as bricks and concrete 

Design Principle 5 ï Landscape 

Good design recognises that together 
landscape and buildings operate as an 
integrated and sustainable system, 
resulting in attractive developments with 
good amenity. A positive image and 
contextual fit of well-designed 
developments is achieved by contributing 
to the landscape character of the 
streetscape and neighbourhood. 
 
Good landscape design enhances the 
developmentôs environmental 
performance by retaining positive natural 
features which contribute to the local 
context, co-ordinating water and soil 
management, solar access, micro-
climate, tree canopy, habitat values and 
preserving green networks. 
 
Good landscape design optimises 
useability, privacy and opportunities for 
social interaction, equitable access, and 
respect for neighboursô amenity and 
provides for practical establishment and 
long term management. 

With a general focus on low maintenance, the 
proposal will provide selective planting of various 
heights and density with an overall desire to blend 
into the characteristic landscaping of the area 
 
In addition to generous amount of deep soil area to 
the western & Eastern edge of the site, the proposal 
takes advantage of every opportunity for landscaping 
such as creating landscape buffer along the front 
setbacks and take the advantage of the rear setback 
of the site in respect the surrounding context. The 
landscape along the boundary provides a pleasant 
transition and visual outlook for occupants and 
neighbouring properties. 

Design Principle 6 ï Amenity 

Good design positively influences internal 
and external amenity for residents and 
neighbours. Achieving good amenity 
contributes to positive living environments 
and resident wellbeing. 
 
Good amenity combines appropriate 
room dimensions and shapes, access to 
sunlight, natural ventilation, outlook, 
visual and acoustic privacy, storage, 
indoor and outdoor space, efficient 
layouts and service areas and ease of 
access for all age groups and degrees of 
mobility. 

¶ The apartments layout is functional, well 
organised and provides a high standard of 
amenity. 

¶ Appropriate connections and subtle separation 
of spaces within the apartments to capture 
northern light 

¶ 81% of apartments receive minimum of threeȤ
hour sunlight 

¶ 100% of apartments are naturally cross 
ventilated 

¶ Some of bathrooms have windows achieving 
natural ventilation and kitchens are within 8 
metre of a window or an opening 

¶ All bedrooms have appropriate rectangular and 
square shapes and appropriate dimensions 

¶ All balconies are facing north and west 
maximising the solar access 

¶ All balconies are facing the street or facing 
building structures to increase privacy and avoid 

¶ overlooking into the adjoining properties private 
open space 

¶ Accessibility is provided throughout the site and 
across all levels. 
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Design Quality Principle Comment 

Design Principle 7 ï Safety 

Good design optimises safety and 
security within the development and the 
public domain. It provides for quality 
public and private spaces that are clearly 
defined and fit for the intended purpose. 
Opportunities to maximise passive 
surveillance of public and communal 
areas promote safety. 
 
A positive relationship between public and 
private spaces is achieved through clearly 
defined secure access points and well-lit 
and visible areas that are easily 
maintained and appropriate to the 
location and purpose. 

Safety and security will be provided for future 
occupants and the public domain through the 
following design measures: 

¶ Identifiable main building entrances off Wilga 
Close and generous open entry areas allow for 
adequate surveillance. The entrance will be 
clearly visible from the street with a glass 
security door installed, a security camera and 
intercom to identify visitors to the building 
complex 

¶ All apartments are with a keyed system 
incorporating a high level of occupant security. 

¶ Residential apartments have been designed in 
such a way as to have the main living areas and 
balconies facing the street and communal space 
area 

¶ Secure basement car parking provided with 
keyed access. Clear circulation paths in the 
basement allow safe pedestrian movement, in 
particular when waiting at the lift and access to 
individual parking space and storage area 

¶ A clear definition between public and private 
spaces with clear, safe access points and 
adequate lighting of entrances and pedestrian 
areas including a separate access way for 
pedestrian and for vehicles with a clear visibility. 

Design Principle 8 ï Housing Diversity and Social Interaction 

Good design achieves a mix of apartment 
sizes, providing housing choice for 
different demographics, living needs and 
household budgets. 
 
Well-designed apartment developments 
respond to social context by providing 
housing and facilities to suit the existing 
and future social mix. 
 
Good design involves practical and 
flexible features, including different types 
of communal spaces for a broad range of 
people and providing opportunities for 
social interaction among residents. 

¶ The elevations are varied in expression and 
designed primarily to respond to sun, setbacks 
and the site. The building has a classic, clean 
aesthetic, tempered by environmental control, 
site response and landscape elements. 

¶ The size, configuration and mix of the 
apartments associated with the development 
provides an appropriate response to the market 
demand of future occupants 

¶ The development has provided generous width 
of lobbies for ease of accessibility and analysis 
has been conducted to ensure the development 
complies with the accessibility requirements. 

¶ As set out in DCP, a minimum of 10% of the units 
are designed to be adaptable with minimum 
retrofit at a later stage. The development has 
also provided generous width of lobbies for ease 
of accessibility and analysis has been conducted 
to ensure the development complies with the 
accessibility requirements. 

¶ General access for people with disabilities has 
also been addressed in the design of the building 
and common areas. 
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Design Quality Principle Comment 

¶ The site is located within close proximity to 
necessary facilities including public transport, 
shops, educational and leisure facilities as well 
as schools. 

Design Principle 9 ï Aesthetics 

Good design achieves a built form that 
has good proportions and a balanced 
composition of elements, reflecting the 
internal layout and structure. Good design 
uses a variety of materials, colours and 
textures. 
 
The visual appearance of a well-designed 
apartment development responds to the 
existing or future local context, particularly 
desirable elements and repetitions of the 
streetscape. 

¶ Built form and scale façade respond to existing 
context and also desired future character. 

¶ The proposal includes the use of common 
materials such as brick and render which 
responds well to the existing context and also 
desired future character. 

¶ The elevations are varied in expression and 
designed primarily to respond to sun, setbacks 
and the site. The building has a modern and 
clean aesthetic, tempered by environmental 
control, site response and landscape elements 

¶ Colours and material selections have been made 
to create transitions between inside and outside 
and allowing the development to add value to its 
surrounding neighbourhood. 

¶ All materials selected will be durable and hard 
wearing so the development does not 
prematurely age. This will enhance the longȤterm 
image of the building with its careful composition 
of building elements, textures, materials, 
colours, internal design and structure 
contributing positively to the desired future 
character of the vicinity. 

 

Further to the above design quality principles, Clause 30(2) of SEPP 65 also requires 
residential apartment development to be designed in accordance with the ADG. Compliance 
tables for the ADG can be found in Report Attachment 1.  
 
The following table provides an assessment of the proposal against the relevant provisions of 
the ADG which propose variations that are deemed to be acceptable for the proposed 
development. 
 

Required Proposed Compliance 

2E Building depth  

Use a range of appropriate maximum 
apartment depths of 12-18m from glass line 
to glass line when precinct planning and 
testing development controls. This will 
ensure that apartments receive adequate 
daylight and natural ventilation and 
optimise natural cross ventilation 

Although the development has a 
maximum building depth of 19.4m, it 
varies between 15.1m and 19.4m, 
with the majority of the building 
below 18m in depth. The proposal 
responds to the general principals 
of building depth design in ensuring 
the minimum requirements for solar 
access and natural ventilation for 
the development are met. Walls are 
also articulated along each frontage 
and the choice of materials creates 
interest in the facades. Additionally, 

Considered 
Acceptable 
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Required Proposed Compliance 

adverse privacy and overshadowing 
on adjoining sites are mitigated by 
the development. 

2F Building separation  

Minimum separation distances for buildings 
are:  

Up to four storeys (approximately 12m): 

¶ 12m between habitable 
rooms/balconies (6m to boundary) 

¶ 9m between habitable and non-
habitable rooms 

¶ 6m between non-habitable rooms  

Five to eight storeys (12m to 25m) 

¶ 18m between habitable rooms / 
balconies (9m to boundary) 

¶ 12m between habitable and non-
habitable rooms  

¶ 9m between non-habitable rooms  
Note: It is generally applicable that half the 
building separation distance is provided, as 
adjoining development would provide the 
other half of the separation distance to 
ensure compliance. 

The proposal provides the following: 
 
Up to four storeys (Ground to Level 
3) 
 

Setback to boundary Variance 

South Mostly 6m 
apart from 
splay corner 
of balcony 
on South-
West Units 
(8, 12, 16) 

Max. 
1.084m 
18% 

North Mostly 6m 
apart from 
splay corner 
of balcony 
on North-
West Units 
(5, 9, 13) 

Max. 
0.789m 
13.1% 

East 6m to 
habitable 
rooms and 
balconies 
3.55m to 
stair 
structure 
(non-
habitable) 

Nil 

 
See discussion below on 
building separation/setbacks: 

Considered 
Acceptable 

Discussion on building separation 
The relevant discussion in terms of building separation is the boundaries to north and south where 
potential RFBôs may be constructed in the future.  
 
The side setbacks provided to the northern and southern boundaries for Levels 1-3 is 
predominantly the required 6m or greater. However, as shown in the figure below, the setback of 
the corner splays of the front balconies addressing Wilga Close for the north-west and south-west 
units are slightly encroaching within the building separation requirement of the ADG. The non-
compliance accounts for 1.38m of the northern façade, which equates to 6.7% of the building 
length and 2.24m of the southern façade, which equates to 9.7% of the building length. The 
prescribed setback is 6m to achieve a building separation of 12m prescribed in the ADG.  
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Required Proposed Compliance 

 
 
The above breach allows for a unique design to front Wilga Close and also opens up the balcony 
and living rooms to allow for a slight increase in solar access during the afternoons and thus an  
overall increase in residential amenity for future occupants. It is apparent from the assessment of 
building separation that the non-compliance would potentially occur when the neighbouring site to 
the west is to be redeveloped. To address this, visual privacy measures to mitigate any potential 
overlooking impacts to future occupantsô have been proposed by the applicant as the splay walls 
where the encroachment take place are solid. No undue overshadowing or overlooking into 
neighbouring sites comes as a result of the design of the balcony walls for this development.   
 
It should be noted that the proposal complies with FSR and largely complies with maximum 
building height development standard is considered acceptable in the circumstance, and the 
proposal is not considered to be an over development of the site with regards to the LLEP 2008. 
 
Accordingly, the proposed variation to building separation is considered acceptable in this 
instance, and for the reasons detailed above the development is considered acceptable with 
regards to SEPP 65 and the ADG. 

3F Visual Privacy  

Minimum separation distances from 
buildings to the side and rear boundaries 
are as follows: 
 

Building 
Height 
 

Habitable 
Rooms and 
Balconies 

Non 
Habitable 
Rooms 

Up to 12m 
(4 storeys) 

6m 3m 

12m to  25m 
(5-8 
storeys) 

9m 4.5m 

 

6m separation to south and north 
between habitable rooms/balconies 
from ground level to level 3. 
 
Areas with splay which goes within 
6m separation are blank walls and it 
is deemed that visual privacy to 
adjoining sites to the north and 
south is not impacted by this area of 
the development. 

Considered 
Acceptable 

 
 
(b)  State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 

(BASIX)  
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The application is supported by a BASIX Certificate in accordance with the provisions of the 
SEPP which indicates that the required targets for water, thermal comfort and energy are met 
by the proposal. 
 
In accordance with this policy, all new residential dwellings and those seeking alterations and 
additions as identified under this policy require a BASIX certificate that measures the Building 
Sustainability Index to ensure dwellings are designed to use less portable water and are 
responsible for fewer greenhouse gas emissions by setting energy and water reduction targets 
for houses and units. 
 
A BASIX Certificate (Certificate number: 1245933M) has been submitted for the proposed 
development.  The proposal is considered to be satisfactory with regard to water and energy 
efficiency and thermal comfort. 
 
(c) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
The proposal has been assessed under the relevant provisions of SEPP (Resilience and 
Hazards) 2021, specifically Chapter 4 ï Remediation of Land, as the proposal.  
 
The objectives of SEPP (Resilience and Hazards) 2021 are: 
Å to provide for a state wide planning approach to the remediation of contaminated land. 
Å to promote the remediation of contaminated land for the purpose of reducing the risk of 

harm to human health or any other aspect of the environment. 
 
Pursuant to the above SEPP, Council must consider: 
Å whether the land is contaminated. 
Å if the land is contaminated, whether it is satisfied that the land is suitable in its 

contaminated state (or will be suitable, after remediation) for the proposed use. 
 
Pursuant to Clause 4.6 of SEPP (Resilience and Hazards) 2021, a consent authority is unable 
to grant development consent unless it has considered whether the land is contaminated and, 
if so, whether the consent authority is satisfied that the land is suitable in its contaminated state, 
or can be remediated to be made suitable for the purposes for which the development is 
proposed to be carried out. 
 
Aerial images from 1991 found on Councilôs GIS system illustrates the presence of the existing 
dwellings, which suggests the site has principally been used for residential purposes for at least 
the past 31 years.  
 
Councilôs internal record and customer request system (pathway) includes no records of any 
dumping or contamination complaints or activities associated to the subject address. A Phase 
1 Preliminary Site Investigation was also carried out by the applicant which concluded that no 
further investigation was necessary and the site is deemed suitable for the proposed use. 
 
Based on the above assessment, there is no evidence to suggest that the land has been or is 
contaminated and a formal land contamination assessment is not considered to be necessary. 
It is considered that the proposal is satisfactory for the site and the relevant objectives and 
provisions of SEPP (Resilience and Hazards) 2021 through the imposition of appropriate 
conditions of consent relating to any unexpected finds.  
 
(d) State Environmental Planning Policy (Biodiversity and Conservation) 2021  
 
The subject land is located within the Georges River Catchments and as such, Chapter 11 ï 
Georges River Catchment of the State Environmental Planning Policy (Biodiversity and 
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Conservation) 2021, formerly the Greater Metropolitan Regional Environmental Plan No. 2 ï 
Georges River, applies to the application. 
 
The State Environmental Planning Policy (Biodiversity and Conservation) 2021 generally aims 
to maintain and improve the water quality and river flows of the Georges River and its 
tributaries. 
 
When a consent authority determines a development application, planning principles are to be 
applied (Clause 11.5). Accordingly, a table summarising the matters for consideration in 
determining development applications (Clause 11.6 and Clause 11.7), and compliance with 
such is provided below. 

 
Clause 11.6 General Principles Comment 

 (a)  the aims, objectives and planning 
principles of this plan, 
 

The plan aims generally to maintain and 
improve the water quality and river flows of 
the Georges River and its tributaries. 

(b)  the likely effect of the proposed plan, 
development or activity on adjacent or 
downstream local government areas, 

Proposal reviewed by Councilôs Land 
Development Engineering Section and 
considered satisfactory subject to conditions. 

(c)  the cumulative impact of the proposed 
development or activity on the Georges 
River or its tributaries, 

The engineering plans were submitted and 
reviewed by Councilôs Land Development 
Engineering Section. Conditions of consent 
apply with respect to sediment and erosion 
mitigation measures.  

(d)  any relevant plans of management 
including any River and Water 
Management Plans approved by the 
Minister for Environment and the Minister 
for Land and Water Conservation and best 
practice guidelines approved by the 
Department of Urban Affairs and Planning 
(all of which are available from the 
respective offices of those Departments), 

The site is located within an area covered by 
the Liverpool District Stormwater 
Management Plan, as outlined within 
Liverpool City Council Water Strategy 2004. 

 (e)  the Georges River Catchment 
Regional Planning Strategy (prepared by, 
and available from the offices of, the 
Department of Urban Affairs and 
Planning), 

Consistent with the strategy. 

(f)  all relevant State Government policies, 
manuals and guidelines of which the 
council, consent authority, public authority 
or person has notice, 

The application was not required to be 
referred to the Department of Planning and 
Environment - Water and the proposal is 
consistent with the guidelines. 

 (g)  whether there are any feasible 
alternatives to the development or other 
proposal concerned. 

No. The site is located in an area nominated 
for residential development. 

When this Part applies the following must 
be taken into account:  

Planning principles are to be applied when a 
consent authority determines a development 
application. 

 
Clause 11.7 Specific Principles 

 
Comment 

(1) Acid sulfate soils 
 

The land is not identified as containing acid 
sulphate soils on LLEP 2008 Acid Sulphate Soil 
mapping. 

(2) Bank disturbance No bank disturbance is proposed. 
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(3) Flooding The site is not flood affected.  

(4) Industrial discharges Not applicable.   

(5) Land degradation 
The proposed development is unlikely to cause 
land degradation. 

(6) On-site sewage management 
The site will be connected to a reticulated sewer 
system.  

(7)  River-related uses Not applicable. 

(8)  Sewer overflows Not applicable. 

(9) Urban/stormwater runoff 

Water management details provided in civil 
engineering details and approved by condition of 
consent by Councilôs Land Development 
Engineers.  

(10) Urban development areas The area is not within an Urban Release Area. 

(11) Vegetated buffer areas Not applicable. 

(12)  Water quality and river flows 
Erosion and sediment control and salinity measures 
to be implemented in construction.   

(13)  Wetlands Not applicable. 

 
It is considered that the proposal satisfies the provisions of the SEPP (Resilience and Hazards) 
2021 subject to appropriate sedimentation and erosion controls during construction. The 
development will have minimal impact on the Georges River Catchment.  
 
(e) Liverpool Local Environmental Plan 2008  
 
(i) Zoning 
 
The subject sites are all zoned R4 ï High Density Residential in accordance with the Liverpool 
Local Environmental Plan 2008. An extract of the zoning map is provided in Figure 4 below. 
  
(ii) Permissibility 
 
The proposed development is for a residential flat building, which is defined as follows:  
 
Residential flat building means a building containing 3 or more dwellings, but does not include 
an attached dwelling or multi dwelling housing. 
 
The proposed development satisfies the definition of a residential flat building as it is a building 
which contains more than 3 dwellings. This form of development is a permissible use within the 
R4 ï High Density Residential zone. 
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Figure 4 ï Extract of LLEP 2008 zoning map (site in yellow box) 

 
(iii) Objectives of the zone 
 
The objectives of the R4 ï High Density Residential zone are as follows:  
 

¶ To provide for the housing needs of the community within a high density residential 
environment.  

¶ To provide a variety of housing types within a high density residential environment.  

¶ To enable other land uses that provide facilities or services to meet the day to day 
needs of residents.  

¶ To provide for a high concentration of housing with good access to transport, services 
and facilities.  

¶ To minimise the fragmentation of land that would prevent the achievement of high 
density residential development. 

 
The proposed development would meet and satisfy the above stated objectives.  Specifically, 
the building will provide a total of 16 dwellings and the site is located in an area identified for 
urban renewal and transformation, in close proximity to transport, retail and commercial 
facilities.  
 
 (iv) Principal Development Standards 

 
The LLEP 2008 contains a number of provisions which are relevant to the proposal. 
Assessment of the application against the relative provisions is provided below.  
  

Clause Provision Compliance 

Clause 2.7 
Demolition 

The demolition of a building or 
work may be carried out only 
with development consent 

Complies 
Development consent is sought for the 
demolition of the existing structures on 
site. A demolition plan has been 
submitted. 

Clause 4.1 The size of any lot resulting Complies 
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Minimum 
Subdivision Lot 
Size 

from a subdivision of land is not 
to be less than 1000m2. 

 

The amalgamated site would have a 
site area over 1000sqm being 
1210sqm. 

Clause 4.3 
Height of 
Buildings 

Maximum height of 15m Considered acceptable ï see Clause 
4.6 - Variation assessment below. 
A building height of 15.6m is proposed.  

Clause 4.4 Floor 
Space Ratio 

Maximum FSR of 1:1 Complies 
The development provides an FSR of 
0.994:1 (1202.8sqm/1210sqm) 

Clause 4.6 
Exceptions to 
development 
standards 

Provisions relating to 
exceptions to development 
standards 

See Clause 4.6 Discussions Below 
Clause 4.6 request to vary Clause 4.3 
Height of Buildings and Clause 7.14 ï 
Minimum Building Street Frontage 
considered as part of this application. 

6.5 Public Utilitiy 
Infrastructure 

Public utility infrastructure must 
be available 

Complies 
The area is an existing residential area 
and will utilise existing Public Utility 
Infrastructure.  

Clause 7.14 
Minimum 
Building Street 
Frontage 

Development consent must not 
be granted to development for 
the purposes of any of the 
following buildings, unless the 
site on which the buildings is to 
be erected has at least one 
street frontage to a public street 
(excluding service lanes) of at 
least 24 metres: 

- any residential flat building. 

Considered acceptable ï see Clause 
4.6 - Variation assessment below. 
The site has a front boundary 
measuring 21.865m to Wilga Close. 

Clause 7.31 
Earthworks 

Provisions relating to bulk 
earthworks 

Complies 
No bulk earthworks proposed other 
than those ancillary to the development 
being excavation for the proposed 
basement. 

 
Clause 4.6 - Exceptions to development standards  
 
(Variation to Clause 4.3 - Height of Buildings) 

 
Clause 4.3 of the Liverpool Local Environmental Plan (LLEP) 2008 states; 
 
ñThe height of a building on any land is not to exceed the maximum height shown for the land 
on the Height of Buildings Map.ò 
 
The subject proposal seeks a variation to the maximum height of buildings contained in LLEP 
2008. The maximum height of buildings is to be 15m. The subject development is applying for 
an exceedance of building height. The maximum height proposed as part of this application is 
15.6m to the lift overrun. This equates to a variation of 0.6m which is expressed in a percentage 
as 4% to the development standard. The extent of the variation can be found in the Figure 
below. 
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Figure 5 ï Height Plane of the development showing extent of the building height encroachment 

 
Consequently, pursuant to Clause 4.6 of the LLEP 2008, the applicant has submitted a written 
request seeking a variation to the maximum height of buildings as prescribed by Clause 4.3. 
 
The objectives and standards of Clause 4.6 of the Liverpool Local Environmental Plan (LEP) 
2008 are as follows: 
 
(a) to provide an appropriate degree of flexibility in applying certain development standards 

to particular development, 
(b) to achieve better outcomes for and from development by allowing flexibility in particular 

circumstances. 
 
(3) Development consent must not be granted for development that contravenes a 

development standard unless the consent authority has considered a written request 
from the applicant that seeks to justify the contravention of the development standard by 
demonstrating: 
(a) that compliance with the development standard is unreasonable or unnecessary 

in the circumstances of the case, and 
(b) that there are sufficient environmental planning grounds to justify contravening 

the development standard. 
 
(4) Development consent must not be granted for development that contravenes a 

development standard unless: 
(a) the consent authority is satisfied that: 

(i) the applicantôs written request has adequately addressed the matters 
required to be demonstrated by subclause (3), and 

(ii) the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the objectives for 
development within the zone in which the development is proposed to be 
carried out, and  

(b) the concurrence of the Planning Secretary has been obtained. 
 
The applicant submitted a Clause 4.6 Variation Statement to the Height of Buildings 
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Development Standard, dated 29 April 2022, in order to justify the variation described above. 
This document provides the following justifications based on the merits of the proposal: 
 
Variation to Height of Buildings, Clause 4.3: 
 
Written request addressing why compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the case and that there are 
sufficient planning grounds to justify the contravening of the development standard 
 
(a) Compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case 
 
The applicant has provided the following justification for the non-compliance with the 
development standard: 
 
Applicant Comment 
 
In Wehbe V Pittwater Council (2007) NSW LEC 827 Preston CJ sets out ways of establishing 
that compliance with a development standard is unreasonable or unnecessary. This list is not 
exhaustive. It states, inter alia:  
 

ñAn objection under SEPP 1 may be well founded and be consistent with the aims set 
out in clause 3 of the Policy in a variety of ways. The most commonly invoked way is to 
establish that compliance with the development standard is unreasonable or 
unnecessary because the objectives of the development standard are achieved 
notwithstanding non-compliance with the standardò  

 
The judgement goes on to state that: 
  

ñThe rationale is that development standards are not ends in themselves but means of 
achieving ends. The ends are environmental or planning objectives. Compliance with a 
development standard is fixed as the usual means by which the relevant environmental 
or planning objective is able to be achieved. However, if the proposed development 
proffers an alternative means of achieving the objective strict compliance with the 
standard would be unnecessary (it is achieved anyway) and unreasonable (no purpose 
would be served)ò. 

 
Preston CJ in the judgement then expressed the view that there are five different ways in which 
an objection may be well founded and that approval of the objection may be consistent with the 
aims of the policy, as follows (with emphasis placed on number 1 for the purpose of this Clause 
4.6 variation [our underline]):. 
 

1. The objectives of the standard are achieved notwithstanding non-compliance with 
the standard;  
2. The underlying objective or purpose of the standard is not relevant to the 
development and therefore compliance is unnecessary;  
3. The underlying object or purpose would be defeated or thwarted if compliance was 
required and therefore compliance is unreasonable.  
4. The development standard has been virtually abandoned or destroyed by the 
Councilôs own actions in granting consents departing from the standard and hence 
compliance with the standard is unnecessary and unreasonable.  
5. The zoning of the particular land is unreasonable or inappropriate so that a 
development standard appropriate for that zoning is also unreasonable or unnecessary 
as it applies to the land and compliance with the standard that would be unreasonable. 
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That is, the particular parcel of land should not have been included in the particular 
zone.  

 
Relevantly, in Initial Action Pty Ltd V Woollahra Municipal Council [2018] NSW LEC (paragraph 
16), Preston CJ, refers to Wehbe and states:  
 

ñéAlthough that was said in the context of an objection under State Environmental 
Planning Policy No 1 ï Development Standards to compliance with a development 
standard, the discussion is equally applicable to a written request under cl. 4.6 
demonstrating that compliance with a development standard is unreasonable or 
unnecessaryò.  
 

Compliance with the maximum Height of Buildings development standard is considered to be 
unreasonable and unnecessary as the objectives of that standard are achieved for the reasons 
set out in this Statement. The proposed development provides a built form that is of a scale, 
density, landscaped setting and external appearance that is compatible with the future desired 
character for the local area that is anticipated by Liverpool Local Environmental Plan 2008. The 
building will comply with the maximum height limit with the exception of a small 0.6m non-
compliance arising from a lift overrun that is the result of providing communal open space on 
the roof level of the building. 
 
Council Comment 
 
In response to the comments raised above, Council has provided the following justification as 
to why the imposition of the applicable height control is unreasonable and unnecessary in this 
instance:  
 

¶ The extent of the height exceedance occurs at the lift overrun of the building. The lift 
overrun is located further towards the centre on the roof of the building and is not readily 
visible when viewed from the street and does not generate additional overshadowing 
on adjoining properties. 

 
¶ The extent of the variation is 4%, which is considered minor in this instance and will not 

contribute to additional visual bulk and scale of the development.  
 

¶ The development provides a consistent floor to floor height of 3.1m, which exceeds the 
minimum in the ADG. The additional height provides added amenity for the units by 
enabling better solar access and cross-ventilation and enables a better urban design 
outcome. The floor-floor height may be reduced to achieve a height compliance, 
however, will result in a less the ideal design outcome.  

 

¶ The variation to building height is a direct result from the recommendations of the first 
Design Excellence Panel, in which it was recommended to incorporate a rooftop 
communal open space for the development. The applicant subsequently met this 
recommendation, resulting in the non-compliance with the height development standard 
for the lift overrun portion of the building only, due to the need to service the rooftop 
open space, but still providing compliance with the development standard with all other 
aspects of the rooftop. 

 

¶ Notwithstanding the height exceedance the proposed development does not create any 
detrimental overshadowing or privacy impacts on the adjoining developments.  

 

¶ The proposed development is considered to be of an appropriate bulk and scale and is 
consistent with the design principles and relevant standards and objectives of the ADG. 
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Furthermore, the additional height is not contributing to any detrimental increases in bulk and 
scale over the site including compliance with the floor space ratio provisions for the whole 
development as provided in this concept. Compliance with the standard is unreasonable in this 
case as the development can be sited with adherence to local provisions and any future 
development on the allotments would still be able to provide a valuable housing product suitable 
for the area and provide for the housing needs for the community. 
 
Based on the applicantôs comments and investigation into the 4.6 variation to the building 
height, and the review of the potential impact of the height extrusion it is considered that strict 
compliance is unlikely to reduce any impact and that it is argued that the height variation for 
the purpose of lift overruns provides improved amenity for future residents and does not 
negatively impact on the local area in terms of additional overshadowing or determinantal 
impact to the design of the building. Further, the additional height is not contributing to any 
detrimental increases in bulk and scale over the site including compliance with the floor space 
ratio provisions for the development. Compliance  with the standard is unreasonable in this 
case as a development can be constructed on the site that generally adheres with the planning 
controls and provisions for a form of development that is consistent with the future anticipated 
high density residential character. Having regard to the above, it is considered that there are 
sufficient environmental planning grounds to vary Clause 4.3 ï Height of Buildings in this 
instance.  
 
(b) There are sufficient environmental planning grounds to justify contravening the development 
standard 
 
Applicant Comment 
 
Having regard to Clause 4.6 (3)(b) and the need to demonstrate that there are sufficient 
environmental planning grounds to justify contravening the development standard, Preston CJ 
in Initial Action Pty Ltd V Woollahra Municipal Council [2018] NSW LEC 118 (paragraph 24) 
states:  
 

ñThe environmental planning grounds relied on in the written request under cl. 4.6 must 
be ñsufficientò. There are two respects in which the written request need to be 
ñsufficientò. First the environmental planning grounds advanced in the written request 
must be sufficient ñto justify contravening the development standardò. The focus of 
clause 4.6(3)(b) is on the aspect or element of the development that contravenes the 
development standard, not on the development as a whole, and why that contravention 
is justified on environmental planning grounds. The environmental planning grounds 
advanced in the written request must justify the contravention of the development 
standard, not simply promote the benefits of carrying out the development as a whole: 
see Four2Five Pty Ltd v Ashfield Council [2015] NSWCA 248 at [15]. Second, the 
written request must demonstrate that there are sufficient environmental planning 
grounds to justify contravening the development standard so as to enable the consent 
authority to be satisfied under clause 4.6(a)(i) that the written request has adequately 
addressed this matter: see Four2Five Pty Ltd v Ashfield Council [2015] NSW LEC 90 
at [31]. 

 
The assessment of this numerical non-compliance is also guided by the decisions of the NSW 
LEC in Four2Five Pty Ltd v Ashfield Council [2015] NSW LEC 90 and Four2Five Pty Ltd v 
Ashfield Council [2015] NSW CA 248 whereby Justice Pain ratified the original decision of 
Commissioner Pearson. The following planning grounds are submitted to justify the variation 
to the maximum Height of Buildings development standard:  
 

1. The height non-compliance is associated only with the proposed lift overrun which 
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provides for access to a high quality and amenity area of communal open space for the 
benefit and enjoyment of residents and their visitors.  
2. The relocated communal open space from ground level to the roof is a direct 
response to recommendations of the Design Excellence Panel and will satisfy the 
objectives and design criteria of the Apartment Design Guide.  
3. The variation to the Height of Buildings development standard does not result in any 
other non-compliances. The proposal is compliant with all other development standards 
under the Liverpool Local Environmental Plan and Liverpool Development Control Plan 
2008.  
4. The location of the non-compliance being located in the centre of the building will 
have no greater overshadowing impact on adjoining properties compared to a compliant 
proposed.  

 
As outlined above, it is considered that in many respects, the proposal will provide for a better 
planning outcome than a strictly compliant development such as a scheme which would be 
unable to provide for a high-quality area of communal open space that will be provided with 
year round solar access and amenity. There are sufficient environmental planning grounds to 
justify contravening the development standard. 
 
Council Comment  
 
As a result of the assessment above, it is also considered that compliance with the height of 
buildings development standard is unreasonable or unnecessary due to the circumstances of 
this case and that there are sufficient environmental planning grounds to justify contravening 
the development standard. The increase in the height proposed ensures that better amenity 
can be provided to the future occupants of the buildings with communal open space on 
rooftops, opportunities for better open space areas and 3.1m floor to floor heights maintained, 
which allows for the minimum floor to ceiling heights to be achieved as well as space for 
services between floors. The objectives of the Height of Buildings clause, as per the Liverpool 
LEP 2008, have also been addressed, as well as the objectives of the zone.  
 
Having regard to the above, it is considered that there are sufficient environmental planning 
grounds to vary Clause 4.3 ï Height of Buildings in this instance. 
 
Consistency with objectives of the development standard Clause 4.3 Height of 
Buildings 
 
The objectives of Clause 4.3 and assessment are as follows: 
 
(a) to establish the maximum height limit in which buildings can be designed and floor 

space can be achieved 

(b)  to permit building heights that encourage high quality urban form, 

(c) to ensure buildings and public areas continue to receive satisfactory exposure to the 

sky and sunlight, 

(d) to nominate heights that will provide an appropriate transition in built form and land 

use intensity. 

 
The Clause 4.6 application provides response as to the consistency of the development with 
the objectives of Clause 4.3 as follows:   
 
(a) to establish the maximum height limit in which buildings can be designed and floor 

space can be achieved, 
 



                LIVERPOOL CITY COUNCIL 
 

LOCAL PLANNING PANEL REPORT 
                   31 October 2022 

  
  

29 

 

 

Applicant Comment: Objective (a) is satisfied and the proposal is fully compliant with the FSR 
development standard and only involves a minor variation to the Height of Buildings 
development standard. 
 
Council Comment: The breach in building height does not result in a breach in floor space 
ratio and is consistent with this objective. 
 
(b) to permit building heights that encourage high quality urban form, 
 
Applicant Comment: The proposed residential apartment building has been designed to be 
consistent with the R4 High Density Residential zoning of the site and the future desired 
character of the local area that is undergoing transition. The design of the development has 
been informed by the objectives and design criteria set out in SEPP 65 and the ADG. 
 
Council Comment: The building demonstrates design excellence and the breach in building 
height is unlikely to impact on the urban form. The height will also assist in providing a higher 
quality design and also providing better residential amenity for future occupants of the units. 
 
(c) to ensure buildings and public areas continue to receive satisfactory exposure to the sky 

and sunlight, 
 
Applicant Comment: Objective (c) seeks to avoid adverse environmental impacts on 
adjoining properties and the public domain. Having regard to its design and scale, the proposal 
creates no additional overshadowing to nearby properties when compared to a compliant 
building envelope. Given the site orientation and topography, the proposal does not result in 
any additional privacy impacts and does not result in any adverse traffic or parking impacts 
above those arising from the existing building. 
 
Council Comment: The variation to building height will not cause unsatisfactory issues on 
adjoining sites as they will still be able to receive adequate solar access to their living rooms 
and private open spaces in their low density residential form as well as in the future as a 
developed site with appropriate building separation. The increase in roof form for the lift overrun 
element will not exacerbate shadowing from that of a complaint building. 
 
(d) to nominate heights that will provide an appropriate transition in built form and land use 

intensityò. 
 
Applicant Comment: All of the land surrounding the subject site is zoned R4 High Density 
Residential and has comparable density and building height controls under Liverpool Local 
Environmental Plan 2008. Therefore, there is no requirement to transition the height of the 
building down to that of a lesser zone and height limit. 
 
Council Comment: The breach in building height would provide an appropriate built form in 
the locality, which has the same zoning and height limits. The variation is unlikely to cause 
noticeable visual issues when viewed from the streetscape and the building footprint and floor 
space ratio is consistent with the ADG, provisions of the LEP and the desired future character 
of the locality. 
 
Overall Council Comments: It is considered that the proposed development is consistent 
with the objectives of Clause 4.3 in that the proposed development encourages high quality 
urban form. Despite the minor non-compliance, the proposed development achieves the 
required solar access to living areas and POS as required by the ADG. The exceedance does 
not add any additional FSR, density or bulk and scale with the proposed development providing 
an appropriate density outcome for the site.  
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Consistency with objectives of the zone ï R4 High Density Residential 
 
The objectives of the R4 High Density Residential Zone under the LLEP 2008 are as follows; 
 

¶ To provide for the housing needs of the community within a high density residential 
environment. 

¶ To provide a variety of housing types within a high density residential environment. 

¶ To enable other land uses that provide facilities or services to meet the day to day needs 
of residents. 

¶ To provide for a high concentration of housing with good access to transport, services 
and facilities. 

¶ To minimise the fragmentation of land that would prevent the achievement of high 
density residential development. 

 
The applicant has provided the following response to how the development is consistent with 
the objectives of the R4 High Density Residential Zone; 
 

¶ To provide for the housing needs of the community within a high density residential 
environment. 

 
The proposed development will contribute to the supply of housing in an appropriate location 
and at an appropriate density. 
 

¶ To provide a variety of housing types within a high density residential environment. 
 
The proposal will contribute towards the diversity of housing types in the Liverpool LGA at a 
density that is commensurate with the planning controls applying to the site. 
 

¶ To enable other land uses that provide facilities or services to meet the day to day needs 
of residents. 

 
Not applicable. 
 

¶ To provide for a high concentration of housing with good access to transport, services 
and facilities. 

 
The proposed development will contribute to the supply of housing at an appropriate density 
that is located close go transport, retail and professional services and community facilities. 
 

¶ To minimise the fragmentation of land that would prevent the achievement of high 
density residential development. 

 
The proposed development is one of the first high density developments in the local area and 
will not fragment adjacent land so as to prevent the LEPôs objectives being achieved. 
 
Council Comments 

 
The proposed variation in height does not prevent the ability of the proposed development to 
provide the housing needs for the community. The proposed development also provides an 
opportunity for the provision of a variety of housing types and densities in a developing area. 
Additionally, the development is amalgamating two sites which will reduce land fragmentation 
in the area and achieves a high-density development. Having regard to the above it is 
considered that the proposed development is consistent with the objectives of the R4 High 
Density Residential Zone. 
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Consistency with Clause 4.6 objectives  
 
a) to provide an appropriate degree of flexibility in applying certain development standards 

to particular development 
b) to achieve better outcomes for and from development by allowing flexibility in particular 

circumstances, 
 
It is considered appropriate in this instance for the reasons stated above to apply a degree of 
flexibility when applying the maximum height development standard. 
 
Recommendation 
 
With considerations to the discussion above, the proposed variation to Clause 4.3 ï Height of 
Buildings, adequately addresses the provisions of Clause 4.6 including the objectives of the 
development standard and the zoning. The proposal is also considered to be in the public 
interest and is therefore supported in this instance. 
 

 
(Variation to Clause 7.14 Minimum Building Street Frontage) 

 
Clause 7.14 of the Liverpool Local Environmental Plan (LLEP) 2008 states; 
 
ñDevelopment consent must not be granted to development for the purposes of any of the 
following buildings, unless the site on which the buildings is to be erected has at least one street 
frontage to a public street (excluding service lanes) of at least 24 metresð 

(a)  any building on land in Zone B3 Commercial Core or B4 Mixed Use, or 
(b)  any building of more than 2 storeys on land in Zone R4 High Density Residential, B1 

Neighbourhood Centre or B2 Local Centre, or 
(c)  any residential flat building..ò 

 
The subject proposal seeks a variation to the minimum building street frontage contained in 
Clause 7.14 of the LLEP 2008. The minimum building street frontage is to be 24m for the 
residential flat building. The subject development is applying for a variation to the minimum 
building street frontage, in which the front boundary to Wilga Close for the subject development 
is 21.865m. This equates to a variation of 2.135m, which is expressed in a percentage as 8.9% 
to the development standard. The extent of the variation can be found in the Figure below. 
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Figure 6 ï Frontage dimensions showing where a 24m width is as well as the width at the building line. 

 
Consequently, pursuant to Clause 4.6 of the LLEP 2008, the applicant has submitted a written 
request seeking a variation to the minimum building street frontage as prescribed by Clause 
7.14. 
 
The objectives and standards of Clause 4.6 of the Liverpool Local Environmental Plan (LEP) 
2008 are as follows: 
 
(a) to provide an appropriate degree of flexibility in applying certain development standards 

to particular development, 
(b) to achieve better outcomes for and from development by allowing flexibility in particular 

circumstances. 
 
(3) Development consent must not be granted for development that contravenes a 

development standard unless the consent authority has considered a written request 
from the applicant that seeks to justify the contravention of the development standard by 
demonstrating: 
(a) that compliance with the development standard is unreasonable or unnecessary 

in the circumstances of the case, and 
(b) that there are sufficient environmental planning grounds to justify contravening 

the development standard. 
 

(4) Development consent must not be granted for development that contravenes a 
development standard unless: 
(a) the consent authority is satisfied that: 

(i) the applicantôs written request has adequately addressed the matters required 
to be demonstrated by subclause (3), and 

(ii) the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the objectives for 
development within the zone in which the development is proposed to be 
carried out, and  
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(b) the concurrence of the Planning Secretary has been obtained. 
 
The applicant submitted a Clause 4.6 Variation Statement to the minimum building street 
frontage development standard at the time of lodgement, in order to justify the variation 
described above. This document provides the following justifications based on the merits of the 
proposal: 
 
Variation to Minimum Building Street Frontage, Clause 7.14: 
 
Written request addressing why compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the case and that there are 
sufficient planning grounds to justify the contravening of the development standard 
 
(a) Compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case 
 
The applicant has provided the following justification for the non-compliance with the 
development standard: 
 
Applicant Comment 
 
In Wehbe V Pittwater Council (2007) NSW LEC 827 Preston CJ sets out ways of establishing 
that compliance with a development standard is unreasonable or unnecessary. This list is not 
exhaustive. It states, inter alia:  
 

ñAn objection under SEPP 1 may be well founded and be consistent with the aims set 
out in clause 3 of the Policy in a variety of ways. The most commonly invoked way is to 
establish that compliance with the development standard is unreasonable or 
unnecessary because the objectives of the development standard are achieved 
notwithstanding non-compliance with the standardò  

 
The judgement goes on to state that: 
  

ñThe rationale is that development standards are not ends in themselves but means of 
achieving ends. The ends are environmental or planning objectives. Compliance with a 
development standard is fixed as the usual means by which the relevant environmental 
or planning objective is able to be achieved. However, if the proposed development 
proffers an alternative means of achieving the objective strict compliance with the 
standard would be unnecessary (it is achieved anyway) and unreasonable (no purpose 
would be served)ò. 

 
Preston CJ in the judgement then expressed the view that there are five different ways in which 
an objection may be well founded and that approval of the objection may be consistent with the 
aims of the policy, as follows (with emphasis placed on number 1 for the purpose of this Clause 
4.6 variation [our underline]):. 
 

1. The objectives of the standard are achieved notwithstanding non-compliance with 
the standard;  
2. The underlying objective or purpose of the standard is not relevant to the 
development and therefore compliance is unnecessary;  
3. The underlying object or purpose would be defeated or thwarted if compliance was 
required and therefore compliance is unreasonable.  
4. The development standard has been virtually abandoned or destroyed by the 
Councilôs own actions in granting consents departing from the standard and hence 
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compliance with the standard is unnecessary and unreasonable.  
5. The zoning of the particular land is unreasonable or inappropriate so that a 
development standard appropriate for that zoning is also unreasonable or unnecessary 
as it applies to the land and compliance with the standard that would be unreasonable. 
That is, the particular parcel of land should not have been included in the particular 
zone.  

 
Relevantly, in Initial Action Pty Ltd V Woollahra Municipal Council [2018] NSW LEC (paragraph 
16), Preston CJ, refers to Wehbe and states:  
 

ñéAlthough that was said in the context of an objection under State Environmental 
Planning Policy No 1 ï Development Standards to compliance with a development 
standard, the discussion is equally applicable to a written request under cl. 4.6 
demonstrating that compliance with a development standard is unreasonable or 
unnecessaryò.  
 

Objective (a): to ensure that, visually, buildings have an appropriate overall horizontal 
proportion compared to their vertical proportions, 
 
As outlined in Section 1 of this variation request, the subject site is generally in excess of 24m 
in width, with only a small portion of the front of the site being less than 24m wide. Accordingly, 
the area of the site where the building is proposed to be located is in excess of 24m wide, with 
the width of the site at the front building line being 32.3m. This enables a building to be 
proposed on site that achieves a high level of compliance with the applicable planning controls 
under the Apartment Design Guide, LLEP and LDCP 2008. The high level of compliance results 
in a building envelope that is generally anticipated by the controls and consistent with the 
desired future character of the site.  
 
In particular, the development complies with the applicable maximum height and FSR under 
LLEP, and building setbacks prescribed under LDCP 2008. Furthermore, the development 
achieves excellent levels of amenity for future occupants, and complies with the majority of 
requirements under the ADG, including in relation too deep soil and communal open space. 
 
In respect of the scale and form of the development, the Proposal is achieves a sensible and 
well-considered balance between vertical and horizontal proportions, despite the minimum 
building street frontage variation. The proposed building will be 4 storeys and is compliant with 
the maximum height prescribed under LLEP. The uppermost storey utilises a change in 
materiality to provide additional vertical expression. This is balanced out by vertical banding 
incorporated into the design and articulation of the building, including the form of the front 
balconies. Compliant setbacks, including 6m side setbacks and a large landscaped front 
setback enable the Proposal to achieve a landscaped setting, with screen planting provided to 
further soften the appearance of the development. 
 
Overall, the scale and form of the development is in keeping with the size and shape of the 
subject site and compatible with the desired future character of the locality. As illustrated in 
Figure 12 below, the proposed development provides a well-balanced building form that has 
an appropriate horizontal proportion compared to its vertical proportions. Thus, it will provide a 
high quality development that is not visually jarring and will enhance the appearance of the site 
and streetscape, and will set a strong precedent for future high density residential development 
in the locality. The Proposal therefore achieves Objective (a). 
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Objective (b): to ensure that vehicular access is reasonably spaced and separated along 
roads and lanes, 
 
The site currently contains two lots, each of which contains a detached dwelling house with off-
street parking accessed via a driveway directly from Wilga Close. These driveways dominate 
the frontage of the site (as illustrated in Figure 13 below). The proposal includes one vehicle 
access from Wilga Close on the northern side of the site, in a similar location to the existing 
driveway to No. 2 Wilga Close. In addition, the proposal will reinstate the footway, nature strip, 
kerb and gutter along the rest of the frontage of the site. This will have obvious benefits in 
enhancing the visual appearance of the streetscape, reducing the visual clutter of additional 
driveways, and increasing on-street parking capacity. 
 
Furthermore, the proposed driveway will be set away from existing driveways accessing 
adjoining neighbouring properties, including Nos. 4 and 5 Wilga Close to the south and No. 10 
Birch Avenue to the north. This will ensure that vehicle accesses on the street include 
reasonable visual separation from one another. Accordingly, despite the minimum building 
street frontage variation, the Proposal achieves Objective (b). 
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Objective (c): to provide appropriate dimensions for the design of car parking levels, 
 
The proposed development includes a basement level for car parking, which is typical of 
modern residential flat building development throughout Liverpool LGA and the wider Sydney 
Region. The car park has been designed to accord with the relevant requirements of Section 8 
in Part 3.7 of Liverpool DCP 2008. Furthermore, the geometric design layout of the car park is 
capable of complying with AS2890.1:2004 Parking facilities: Part 1 - Off-street car parking and 
AS2890.6:2009 Parking facilities: Part 6 - Off-street car parking for People with Disabilities. 
This is confirmed in the Traffic and Parking Assessment Report prepared by Varga Traffic 
Planning Pty Ltd. 
 
Therefore, despite the minimum building street frontage variation, the Proposal provides a car 
parking area that will allow for safe and efficient access, parking and manoeuvring for future 
occupants and complies with the parking rates outlined in the DCP. The Proposal therefore 
satisfies Objective (c). 
 
Objective (d): to encourage larger development of commercial office, business, 
residential and mixed use buildings provided for under this Plan. 
 
The subject site is located in a part of Casula that has recently been rezoned to R4 High Density 
Residential, with an expectation that existing low density residential built form (as exists on the 
site) will be replaced with 4 and 5 storey residential flat buildings (as proposed). As discussed 
in Section 1 above, the subject site is generally in excess of 24m wide, with the non-compliant 
(less than 24m wide) parts being confined to the very front of the site. The point of the site 
where the front building line is proposed is some 32.3m wide; 8.3m wider than the minimum 
requirement under Clause 7.14 of LLEP. 
 
As a result, the subject site is capable of accommodating the proposed development, which 
provides a scale and form that is compatible with the desired future character of the locality, 
being for high density residential development. As outlined throughout this Statement of 
Environmental Effects, the proposed development achieves a high level of compliance with the 
applicable planning controls, including the Apartment Design Guide, LLEP and LDCP 2008. 
 
Despite the minimum building street frontage variation, the Proposal therefore achieves 
Objective (d) by enabling a high density residential development on the site that is consistent 
with the objectives of the R4 zone (as outlined in Section 5 below) and will set a precedent for 
high quality development in the locality. 
 
Summary 
 
The above adequately demonstrates that compliance with the Minimum building street frontage 
is unreasonable or unnecessary in the circumstances in this case where the Proposal achieves 
the objectives of the standard, notwithstanding the Variation. 
 
Compliance with the minimum building street frontage development standard is considered to 
be unreasonable and unnecessary as the objectives of that standard are achieved for the 
reasons set out above. For the same reasons, the objection is considered to be well-founded 
as per the first method underlined above. 
 
Notably, under Clause 4.6(4)(a)(ii) a consent authority must now be satisfied that the 
contravention of a development standard will be in the public interest because it is consistent 
with the objectives of the particular standard and the objectives for development within the zone 
in which the development is proposed to be carried out. The objectives of the zone are 
addressed in Section 5 below. 
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Council Comment 
 
In response to the comments raised above, Council has provided the following justification as 
to why the imposition of the applicable minimum building street frontage is unreasonable and 
unnecessary in this instance:  
 

¶ The extent of the variation is 8.9%, which is considered minor in this instance given the 
unique shape of the lot and is only a non-compliant element for approximately the first 
1.8m along the southern boundary and 14.8m along the northern boundary. 

 

¶ The site is in excess of 24m where the building line is situated, being 32.3m wide, which 
is also wider than a number of residential flat building applications in the LGA. 

 

¶ The frontage width does not impact on the ability for the proposed development to 
provide a high quality of residential amenity to the future occupants of the building. The 
development application is still able to provide a building which portrays design 
excellence and the reduced frontage perimeter does not impact on the built form that 
can be produced.  

 

¶ The reduced lot frontage is a direct correlation with being on a cul-de-sac head, with a 
narrower street frontage and a wider rear. 

 

¶ The development is able to meet the objectives of the development standard. 
 

¶ The proposed development does not create any detrimental overshadowing or privacy 
impacts on the adjoining developments.  

 

¶ The proposed development is considered to be of an appropriate bulk and scale and is 
consistent with the design principles and relevant standards and objectives of the ADG. 

 

¶ The applicant is also proposing to amalgamate two sites to gain a greater frontage width 
and the width of the site at the rear boundary is almost 2.5 times larger than the 
minimum frontage requirement of 24m. 

 

¶ The reduced lot frontage to the street does not limit the operations of the development 
including waste collection and access arrangements. 

 
Compliance with the standard is unreasonable in this case as the development can be sited 
with adherence to local provisions and any future development on the allotments would still be 
able to provide housing suitable for the area and provide for the housing needs for the 
community. 
 
Based on the applicantôs comments and investigation into the 4.6 variation, it is considered that 
strict compliance is unlikely to reduce any impacts and that it is argued that the variation to the 
minimum requirement for lot frontage would not cause any detrimental impacts on the amenity 
of future occupants as well as those currently on adjoining sites and the desired locational 
character in the future. Compliance with the standard is unreasonable in this case as a 
development can be constructed on the site that generally adheres with the planning controls 
and provisions for a form of development that is consistent with the future anticipated high 
density residential character. Having regard to the above, it is considered that there are 
sufficient environmental planning grounds to vary Clause 7.14 ï Minimum Building Street 
Frontage in this instance.  
 
(b) There are sufficient environmental planning grounds to justify contravening the development 
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standard 
 
Applicant Comment 
 
Having regard to Clause 4.6(3)(b) and the need to demonstrate that there are sufficient 
environmental planning grounds to justify contravening the development standard, as 
discussed above it is considered that, despite non-compliance with the Minimum building street 
frontage, the proposed scale and form of the development is compatible with the desired future 
character of the locality and fits well within the streetscape. 
 
It is important to reiterate here that the Variation (or contravention) is 2.135m or 8.9%. 
 
It has been held in Eather v Randwick City Council [2021] NSWLEC 1075 that a particularly 
small departure from the actual numerical standard which lacks any material impacts 
consequential of the departure will be a sufficient environmental planning ground to justify 
contravening the development standard. 
 
It is considered that the Variation is particularly small. This particularly small departure is also 
considered not to have any material impact, which arises as a consequence of the Variation, 
on the amenity or the environmental values of surrounding properties, the amenity of future 
building occupants and on the character of the locality. Specifically: 
 

- Despite the Variation, the Proposal provides a building that has a scale, form and design 
that achieves a high degree of compliance with the ADG, LLEP (including maximum 
height and FSR), and relevant building envelope controls in the LDCP 2008. 
Accordingly, the Proposal provides a building envelope that is anticipated by the 
applicable controls and responds well to the site context. It will enhance the visual 
appearance of the site and streetscape and will set a high quality precedent for future 
development in the locality. 

- The Variation is a result of the irregular shape of the subject site and only applies to a 
small portion of the front of the site. The vast majority of the site exceeds 24m in width, 
including the area where the building is proposed to be located (as illustrated in Section 
1 of this variation request), where the site is 32.3m wide at the proposed front building 
line. As a result, the Variation does not result in development that is not able to achieve 
compliant setbacks, landscaping, or vehicle access. 

- The Proposal will not result in any isolated sites on adjoining lots, despite the Variation. 
Adjoining sites to the north, east and south either already have at least a 24m minimum 
building street frontage or are capable of amalgamating with other adjoining lots in order 
to achieve a 24m minimum building street frontage. Accordingly, each of these adjoining 
lots are capable of being redeveloped for high density residential uses, consistent with 
the applicable R4 zoning and planning controls. This will not be affected by the 
proposed Variation on the subject site. 

- The Proposal provides compliant car parking, safe and efficient vehicle and pedestrian 
access, and is capable of being serviced, including for waste collections, despite the 
Variation. This is confirmed in Traffic and Parking Assessment Report prepared by 
Varga Traffic Planning Pty Ltd and submitted under a separate cover. 

- Despite the Variation, the Proposal will provide high levels of internal and external 
residential amenity to future occupants of the subject development, in particular: 

¶ The Proposal complies with the communal open space and deep soil requirements 
in accordance with Parts 3D and 3E of the ADG; 

¶ The proposed building complies with the building separation requirements in 
accordance with Part 3F of the ADG, with the exception of angled side windows and 
the POS of Unit 03, which do not give rise to any opportunities for adverse cross-
views towards neighbouring properties. 
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¶ Accordingly, all of the proposed apartments will achieve a high level of visual 
privacy, consistent with Objective 3F-1 of the ADG; 13 out of 16 (81%) of proposed 
apartments will receive at least 2 hours of direct sunlight to private open space and 
main living rooms between 9am and 3pm on 21 June, in accordance with Part 4A 
of the ADG; 

¶ All 16 (100%) of proposed apartments will achieve natural cross ventilation in 
accordance with Part 4B of the ADG; and 

¶ All of the apartments complies or exceeds the internal and private open space size 
requirements in the ADG. 

- Despite the Variation, the Proposal will not unduly impact neighbouring residential 
amenity, as follows: 

¶ The Proposal does not give rise to any adverse overshadowing of neighbouring 
properties, compared to a development on a site with a compliant minimum building 
street frontage. Shadow diagrams submitted with the application illustrate that the 
Proposal does give rise to some overshadowing of neighbouring properties to the 
south and west between 9am and 3pm on 21 June. However, these neighbouring 
properties will still achieve compliant levels of winter sunlight and therefore, the level 
of overshadowing is entirely reasonable in light of the applicable planning controls; 

¶ As outlined above, the Proposal does not result in any adverse cross-views towards 
neighbouring properties, given that generally compliant building setbacks are 
provided and windows and balconies are generally orientated to the front or rear of 
the site. Furthermore, the proposal will not give rise to any adverse acoustic impacts 
on neighbouring properties, with COS located in the rear setback at ground level; 

¶ The Variation will not result in any significant or unreasonable view loss. The 
proposed development will not result in any material loss of views or outlook when 
compared to a building with a compliant minimum building street frontage. No 
important views are obtained over the site and the proposed building scale and form 
is consistent with the applicable building envelope controls. Therefore, any impacts 
on neighbouring views and outlook are entirely reasonable. 

 
Accordingly, the Variation is justifiable. 
 
Further the following discussion provides that not only does the Variation advance the objects 
of the Environmental Planning and Assessment Act 1979, but also advances an environmental 
and planning benefit: 
 

- The Proposal replaces two dated dwelling houses with a high quality residential flat 
building that is consistent with the R4 zoning of the site and the applicable planning 
controls, which seeks high density residential development in the locality. As outlined 
above, the Proposal achieves a high level of compliance with the applicable building 
envelope controls and will enhance the visual appearance of the site and the 
streetscape. Accordingly, the Proposal is consistent with the desired future character of 
the locality and will set a strong precedent for future high density developments in the 
area. 

- The existing buildings on the Site include two driveways that dominate the site frontage 
and minimise the level of landscaping that can be provided within the front setback of 
the Site. In contrast, the Proposal will provide a single driveway access from Wilga 
Close, with the remained for the site frontage reinstated with footway, nature strip, kerb 
and gutter. This will enhance the visual appearance of the streetscape and allow for 
street tree planting. In addition, the rest of the front setback within the Site, other than 
for pedestrian access, is dedicated to soft landscaped area to allow for dense vegetation 
planting, including canopy trees. This will soften the overall appearance of the Site and 
provide a landscaped setting for the Proposal. 

- The Variation advances the objects in Section 1.3 of the EPA Act, specifically: 




