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MATTERS FOR THE  
LOCAL PLANNING PANEL’S  

DETERMINATION 
 
 
 
 

Monday, 27 November 2023 
 
 
 

To be held at the 

MS Teams 

Commencing at 2:00pm 
 

Microsoft Teams meeting 

Join on your computer, mobile app or room device 

Click here to join the meeting 

Meeting ID: 487 560 499 535  

Passcode: s6inbm 

Download Teams | Join on the web 

Or call in (audio only) 

+61 2 9161 1229,,337742704#   Australia, Sydney 

Phone Conference ID: 337 742 704# 

Find a local number | Reset PIN 

 

Learn More | Meeting options 

 
 

Submissions by the applicant and concerned parties will be considered at the 
meeting. A concerned party is deemed to be a person who has made a written 
submission in respect to the application. The Panel shall, upon request, hear 
submissions from persons who identify prior to a meeting that they wish to make a 
submission to be considered by the Panel. Presentations to the Panel by the 
applicant and concerned parties shall be restricted to 3 minutes each. The Panel 
Chairperson has the discretion to extend the period if considered appropriate. 
 
Should you wish to address the Panel, please advise Amanda Merchant, Panel 
Support Officer on 8711 7712, by 4pm, Friday, 24th November 2023. 
 
For further information relating to the Local Planning Panel please refer to Council’s 
web page: 
 
Liverpool Local Planning Panel / Liverpool City Council (nsw.gov.au) 

 

  

 

https://teams.microsoft.com/l/meetup-join/19%3ameeting_ZjA2MGJmMTYtZTEwZC00MmNhLWE2YmMtY2I0YWU0MGFkNGYw%40thread.v2/0?context=%7b%22Tid%22%3a%228ca50226-ee8b-41b5-8203-f73c5a5a5361%22%2c%22Oid%22%3a%229992c160-caca-45cc-9f68-1616e5dadcbd%22%7d
https://www.microsoft.com/en-us/microsoft-teams/download-app
https://www.microsoft.com/microsoft-teams/join-a-meeting
tel:+61291611229,,337742704# 
https://dialin.teams.microsoft.com/13ecdd4d-d9bd-4dd2-8c9b-38a90d8fb857?id=337742704
https://dialin.teams.microsoft.com/usp/pstnconferencing
https://aka.ms/JoinTeamsMeeting
https://teams.microsoft.com/meetingOptions/?organizerId=9992c160-caca-45cc-9f68-1616e5dadcbd&tenantId=8ca50226-ee8b-41b5-8203-f73c5a5a5361&threadId=19_meeting_ZjA2MGJmMTYtZTEwZC00MmNhLWE2YmMtY2I0YWU0MGFkNGYw@thread.v2&messageId=0&language=en-US
https://www.liverpool.nsw.gov.au/development/assessment-panels/Liverpool-Local-Planning-Panel
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RE1 PUBLIC RECREATION. 

• INTRODUCE A HEIGHT OF BUILDING OF 20M AND 
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Item Number: 1 

Application Number: RZ-5/2023 

Proposed 

Development: 

Planning proposal to amend the Liverpool Local Environmental Plan 

2008 (LEP) as follows: 

• Rezone the site from C2 Environmental Conservation to C2 

Environmental Conservation, E4 General Industrial and RE1 

Public Recreation. 

• Introduce a Height of Building of 20m and nil Floor Space Ratio 

for the proposed E4 General Industrial part of the site. 

Property Address Lot 2 Newbridge Road, Moorebank  

Legal Description: Lot 2 DP 1278607  

Applicant: Liverpool City Council  

Land Owner: EQ Riverside Pty Ltd 

Cost of Works: Not Applicable 

Recommendation: Proceed to Gateway determination 

Assessing Officer: Stephen Peterson 
   

 

1. BACKGROUND 

 

This is a Council initiated Planning Proposal applying to Lot 2 Newbridge Road, Moorebank 

(Lot 2 in DP 1278607), owned by EQ Riverside Pty Ltd.  

The planning proposal seeks to amend the Liverpool Local Environmental Plan 2008 (LLEP 

2008) zoning of the site from C2 Environmental Conservation to C2 Environmental 

Conservation, E4 General Industrial and RE1 Public Recreation, introduce a 20m Height of 

Building (HOB) and nil Floor Space Ratio (FSR) for the proposed E4 General Industrial part 

of the site. This is to facilitate the development of a General Industrial land use as well as a 

publicly accessible walkway and maintain the significant biodiversity of the site.  

This planning proposal arises from the 26 July 2023 Council meeting resolution seeking to 

permit less intense general industrial land uses on the subject site in lieu of a previously 

approved heavy industrial land use of the site (Materials Recycling Facility (Concrete 

Crushing Recycling)) issued by the former Planning Assessment Commission in September 

2015. 
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Various other land use options have been investigated for the subject site including: 

- A previous planning proposal request (RZ-2/2020) prepared by the site owners 

sought use of the site for mixed land uses including for residential apartments, 

community facilities, retail/ food and drink premises, a foreshore walkway and 

recreation areas. 

 

The site was deemed not suitable by Council staff and the Local Planning Panel of 

which it was concluded that the proposal did not demonstrate site specific or strategic 

merit, and the site was unsuitable for the proposed land uses given various 

environmental constraints and lack of infrastructure. The proposal did not proceed to 

a Gateway determination. 

- Use of the site for the purposes of a homemaker/bulky goods centre or 

specialised/discount retail outlet.  

 

An independent Economic Impact Assessment Report was undertaken which 

concluded that whilst a homemaker/bulky goods centre is likely to generate a better 

net community benefit outcome than a specialised/discount retail outlet, that neither 

scenario performs well against policy and market tests 

In regard to strategic merit, the proposal seeks to address and is deemed to be generally 

consistent with the relevant provisions of the Greater Sydney Regional Plan and Western 

Sydney District Plan, relevant S9.1 Ministerial Directions, Council’s Local Strategic Planning 

Statement and Council’s Industrial and Employment Lands Strategy as detailed in 

attachment one (Council Initiated Planning Proposal Document).  

In regard to site specific merit, constraints for the site include flooding, contamination, 

biodiversity and traffic/access. Based on the internal advice received, and additionally that 

the site already has an approved heavy industrial use, and the current planning proposal 

seeks a less intensive industrial land use zoning for the site, Council staff recommend that 

the proposal proceed to a Gateway determination.  

 

The planning proposal demonstrates the opportunity for the subject site to provide an 

industrial land use and employment opportunities. This use will be less intrusive on the 

surrounding natural and built environment including bushland, waterways, and residential 

land uses, than the existing approved material recycling heavy industrial land use. It will also 

provide the opportunity for public recreational facilities along the Georges River Foreshore. 

 

2. SITE AND LOCALITY DESCRIPTION AND DETAILS OF PLANNING 

PROPOSAL  

The subject site (‘Concrete Crushers site’) is located at Lot 2 Newbridge Road and is legally 

described as Lot 2 in DP 1278607. The site is bound by the Georges River to the east, 

Wurrungwuri Reserve and low density residential to the west, Site D (Marina site) to the 

north and further to the north is a large General Industrial area within Chipping Norton, and 

Brighton Lakes Golf Course to the south.  
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The site forms one of five sites which makeup the precinct known as ‘Moorebank East’. 

There are various planning proposals currently with Council for residential, commercial and 

public space uses including a public Marina on the site to the immediate north of the subject 

site.  

The site is heavily constrained by environmental matters including flooding, coastal 

wetlands, bushfire, environmental significant land, biodiversity, threatened ecological 

communities (BC Act) and contamination.  

Whilst the site is currently entirely zoned C2 Environmental Conservation, the site benefits 

from previously approved heavy industrial land use of the site (Materials Recycling Facility 

(Concrete Crushing Recycling)) issued by the former Planning Assessment Commission in 

September 2015 (Refer to Attachment 5). 

Through previous planning proposals and independent investigation, the site is deemed 

unsuitable for residential and commercial uses due to lack of site specific or strategic merit, 

various environmental constraints, lack of infrastructure and for use as a homemaker/bulky 

goods centre or specialised/discount retail outlet as poor performing against policy and 

market tests.  

This Council initiated planning proposal seeks to amend the LLEP 2008 in the following 

manner: 

1. Rezone the site from C2 Environmental Conservation to C2 Environmental 

Conservation, E4 General Industrial and RE1 Public Recreation;  

2. Introduce a 20m Height of Building for the proposed E4 General Industrial part of the 

site; and   

3. Introduce a nil Floor Space Ratio for the proposed E4 General Industrial and RE1 

Public Recreation zoning parts of the site.  

The proposed 20m height of building proposed for the proposed E4 General Industrial 

zoning of the site is consistent with the various other General Industrial zoned land within the 

Liverpool Local Government Area which ranges from 15m-30m. The nil floor space ratio for 

the proposed General Industrial zoned land is deemed appropriate as Liverpool 

Development Control Plan 2008 contains industrial controls to manage bulk and scale and 

amenity impacts on surrounding land uses such as setbacks and landscaping controls.  

 

The planning proposal is prepared in accordance with The Department of Planning and 

Environment’s LEP Making Guideline (August 2023). 
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Figure 2: Proposed zoning of subject site  

3. CONSIDERATIONS FOR STRATEGIC AND SITE SPECIFIC MERIT   

The Department’s Local Environmental Plan Making Guideline includes various questions  to 

guide and justify the merit assessment of planning proposals. 

Council has prepared a planning proposal (Attachment 1) which provides a comprehensive 

assessment of the planning proposal against the Department’s Local Environmental Plan 

Making Guideline for site specific and strategic merit which concludes that the planning 

proposal demonstrates site specific and strategic merit.  

Further, assessment of the planning proposal against traffic and access, heritage, acoustics, 

visual privacy, bulk and scale and the sites environmental constraints including flooding, 

bushfire, contamination and biodiversity are contained within the Planning Proposal report. 
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4. RECOMMENDATION 

 

That the planning proposal is supported to proceed to a Gateway determination, as it 

demonstrates sufficient strategic and site specific merit given the existing approved use on 

the site. 

. 
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Item Number: 2 

Application Number: DA-1386/2021 

Proposed 

Development: 

Demolition of existing structures, the construction of multi dwelling 

housing development consisting of 6 x 2 storey dwellings, removal of 

5 trees, and associated works. 

Property Address 58 McGowen Crescent, Liverpool & 40 Atkinson Street, Liverpool 

Legal Description: Lot 31 DP 27242 & Lot 77 DP 27242 

Applicant: G K C Developments Pty Ltd 

Land Owner: G K C Developments Pty Ltd & Liverpool City Council 

Cost of Works: $1,787,760 

Recommendation: Approved subject to Deferred Commencement Consent 

Assessing Officer: Margaret Roberts - GAT and Associates 
   

 

1. EXECUTIVE SUMMARY  
 
Council has received a Development Application (DA-1386/2021) seeking consent for the 
demolition of existing structures, construction of multi dwelling housing development 
consisting of six (6) two-storey dwellings, removal of five (5) trees, and associated works, on 
a site legally known as Lot 31 DP 27242 and formally known as 58 McGowen Crescent, 
Liverpool. 
 
In order to dispose of stormwater in a suitable manner, the development application also 
involves the creation of an easement to drain water over the adjoining Discovery Park to the 
west before connecting to the stormwater system within the park. The lot requiring the 
easement is 40 Atkinson Street (Lot 77 DP 27242) which is owned by Liverpool City Council. 
A Deed of agreement in relation to the creation of the easement has been entered into with 
the owners for both properties and adjoining landowners consent has been provided. A 
deferred commencement condition will be imposed relating to proving that the Deeds of 
Agreement to Grant Easement over the adjoining lot (Lot 77 DP 27242) have been 
registered on the title of the affected lots for piping and acquisition of a drainage easement 
over the drainage pipeline proposed in Discovery Park. 
 
The site is zoned R3 Medium Density Residential and RE1 Public Recreation pursuant to 
Liverpool Local Environmental Plan 2008 (LLEP 2008) and the proposed development is 
permissible with consent. 
  
The amended development proposal is considered to be generally compliant with Council’s 
applicable local provisions under LLEP 2008 and Liverpool Development Control Plan 2008 
(LDCP 2008). The proposal is considered to be an acceptable form of development in that 
regard. 
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The Development Application was notified between 9 February 2022 and 24 February 2022 
in accordance with Liverpool Community Participation Plan 2019. One objection was 
received during the exhibition period, which raised the following concerns: 
 

• Amount of fill and retaining wall height proposed along the boundary to No. 60 
McGowen Crescent; and 

• Location of the proposed stormwater drainage easement. 
 
The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with 
the Local Planning Panels Direction – Development Applications and Applications to Modify 
Development Consent, endorsed by the Minister for Planning and Public Spaces on 30 June 
2020, as the development falls in the categories of:  
 

Conflict of interest 
Development for which the applicant or land owner is: 
(a) the council 

 
The proposal seeks development at 58 McGowen Crescent and requires the creation of an 
easement at 40 Atkinson Street, which is owned by Liverpool City Council. 
 
The applicant lodged a Class 1 Appeal with the Land and Environment Court against the 
deemed refusal of DA-1386/2021 on 7 November 2022. On 7 August 2023, a Notice of 
Discontinuance was issued by the Court as the applicant withdrew the appeal. This was 
based on discussions held during a joint experts’ conference in July 2023 where the 
applicant made design changes to the proposal. As no determination has been made on the 
application, the assessment and determination functions are still active and therefore the 
application is still able to be determined. This report is based on amended plans submitted 
following these discussions that occurred during the appeal process.  
 
The application has been assessed pursuant to the provisions of the Environmental Planning 
and Assessment (EP&A) Act 1979. Based on the assessment of the application, it is 
recommended that the application be approved as a Deferred Commencement, subject to 
the imposition of conditions.  
 

2. SITE DESCRIPTION AND LOCALITY 

 

2.1 The site  

 

The primary subject land for this application is known as 58 McGowen Crescent, Casula, 

legally described as Lot 31 DP 27242. The site is located on the southern side of McGowen 

Crescent, Liverpool, approximately 350m south of the intersection of McGowen Crescent 

and Atkinson Street. The site is irregular in shape having an approximate area of 1328m2.  

 

The site slopes from east to west (side boundaries) and adjoins Discovery Park, a public 

open space to its rear boundary which is under the ownership of Liverpool City Council. 

Discovery Park (Lot 77 in DP 27242, known as 40 Atkinson Street) is a local heritage item 

referred to as Discovery Park and Milestone, including Collingwood Heritage Precinct and 

Aboriginal Place (Item 42) and the Collingwood Heritage Precinct Group, including 

homestead, service wing, interiors, horse trough, cistern, gardens and grounds (Item 43). 
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The development proposal relies on a stormwater easement traversing the Council-owned 

land (Lot 77 in DP 27242). 

 

Existing on the site is a dwelling house with associated structures. The location of the site 

and the adjoining Discovery Park can be seen in the aerial view in Figure 1 below. 

 

 
Figure 1: Aerial view of subject site (Source: Mecone Mosaic)   

 

2.2 The locality 

 

The subject Site is located on the southern side of McGowen Crescent, Liverpool 

approximately 350m south of the intersection of McGowen Crescent and Atkinson Street. 

 

At the rear boundary, the site also adjoins heritage items Discovery Park and Milestone, 

including Collingwood Heritage Precinct and Aboriginal Place (item 42) and the 

Collingwood Heritage Precinct Group, including homestead, service wing, interiors, horse 

trough, cistern, gardens and grounds (Item 43). 

 

The site is located approximately 203m from Mill Park and 283m from Georges River. It is 

also located approximately 400m from Liverpool Dunbier Park Community Centre and Al 

Alamanh College, and 1.3km from Liverpool Railway Station. 

 

The surrounding area consists of a range of low and medium density residential 

developments in the form of single dwellings and multi dwelling housing developments.  

Development to the northwest consists of an existing multi-unit housing development with 

Subject 

Site 

Lot 77 DP27242 
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the eastern property being a single dwelling house. The locality of the site is demonstrated 

within Figure 2. 

 

 
Figure 2: Locality Surrounding the Proposed Development (Source: Council’s maps)   

 

3. BACKGROUND/HISTORY 

 

3.1 Site Background & History  

 

DA No. Proposed Development Determination 

DA-994/2014 Demolition of existing structures, construction of 

multi-dwelling development consisting of eight (8) 

double storey dwellings with basement parking 

Approved 

DA-583/2020 Demolition of existing structures, construction of a 

multi-dwelling development consisting of eight (8) 

double storey dwellings with basement parking 

Rejected 

DA-683/2020 Demolition of existing structures and the 

construction of a multi-dwelling development 

consisting of eight double storey dwellings with 

basement parking 

Withdrawn 

DA-1386/2021 Demolition of existing structures, the construction 

of multi dwelling housing development consisting of 

6 x 2 storey dwellings, removal of 5 trees, and 

associated works 

Subject Application 

 

The applicant lodged a Class 1 Appeal with the Land and Environment Court against the 

deemed refusal of DA-1386/2021 on 7 November 2022. On 7 August 2023, a Notice of 

Subject 

Site 
Railway line 

Hume Highway 
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Discontinuance was issued by the Court as the applicant withdrew the appeal. This was 

based on discussions held during a joint experts’ conference in July 2023 where the 

applicant made design changes to the proposal. As no determination has been made on the 

application, the assessment and determination functions are still active and therefore the 

application is still able to be determined. This report is based on amended plans submitted 

following these discussions that occurred during the appeal process. 

 

4. DETAILS OF THE PROPOSAL 

 

Site Works 
 

• Demolition of existing structures. 

• Removal of 5 trees. 

• Driveways and open parking areas. 

• Landscaping and associated civil works. 

• Strata subdivision. 
 
Multi Dwelling Development – six (6) x two-storey units  

 
 Unit 1 
 

Ground Floor – Kitchen, dining room, living room, laundry, storage, stacked garage 
with two (2) car spaces. 
First Floor – Three (3) bedrooms (one with ensuite and walk in robe), balcony, linen 
press, one (1) bathroom. 

 
Unit 2 

 
Ground Floor – Kitchen, living room, dining room, laundry, single garage. 
First Floor – Three (3) bedrooms (one with ensuite), linen press, bathroom. 

 
Unit 3 

 
Ground Floor – Kitchen, living room, dining room, laundry, stacked garage with two 
(2) car spaces. 
First Floor – Three (3) bedrooms (one with ensuite), linen, bathroom. 
 
Unit 4 

 
Ground Floor – Kitchen, living room, dining room, laundry, stacked garage with two 
(2) car spaces. 
First Floor – 4 bedrooms (one with ensuite), bathroom, linen press. 

 
Unit 5 

 
Ground Floor – Kitchen, living room, dining room, laundry, single garage, patio. 
First Floor – 2 bedrooms (one with walk in robe), bathroom. 
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Unit 6  
 

Ground Floor – Kitchen, living room, dining room, laundry, single garage, patio. 
First Floor – 2 bedrooms, bathroom, study. 

 

 
Figure 3: Proposed site plan (source: Alvaro Architects Pty Ltd) 
 

5. STATUTORY CONSIDERATIONS 

 

5.1 Relevant matters for consideration 

The relevant planning instruments/policies/controls applicable to the proposed development 

are as follows: 

Environmental Planning Instruments (EPI’s) 

 

• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004; 

• State Environmental Planning Policy (Resilience and Hazards) 2021;  

• State Environmental Planning Policy (Biodiversity and Conservation) 2021; 

• State Environmental Planning Policy (Transport and Infrastructure) 2021; and 

• Liverpool Local Environmental Plan 2008. 
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Development Control Plan 

 

• Liverpool Development Control Plan 2008; 
- Part 1: General Controls for All Development; and 
- Part 3.6: Multi Dwelling Housing (Terraces, Townhouses and Villas) in the R3 and R4 

Zones  
 

Contributions Plans 

 

• Liverpool Contributions Plan 2018 - Established Areas applies pursuant to Section 
7.11 of the EPA & Act.   

 

6. ASSESSMENT  

 

The development application has been assessed in accordance with the relevant matters of 

consideration prescribed by Section 4.15 Evaluation of the EP&A 1979 and the 

Environmental Planning and Assessment Regulation 2021, as follows:  

 

6.1 Section 4.15(1)(a)(i) – Any Environmental Planning Instrument  

(a) State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 

 

The application is supported by a BASIX Certificate in accordance with the provisions of the 

SEPP which indicates that the required targets for water, thermal comfort and energy are 

met by the proposal. 

 

In accordance with this policy, all new residential dwellings and those seeking alterations 

and additions as identified under this policy require a BASIX certificate that measures the 

Building Sustainability Index to ensure dwellings are designed to use less portable water and 

are responsible for fewer greenhouse gas emissions by setting energy and water reduction 

targets for houses and units. 

 

A BASIX Certificate (Certificate number: 1246301M_04) has been submitted for the 

proposed development. The proposal is considered satisfactory regarding water, energy 

efficiency and thermal comfort. 

 

(b)  State Environmental Planning Policy (Resilience and Hazards) 2021 

 

The proposal has been assessed under the relevant provisions of SEPP (Resilience and 

Hazards) 2021, specifically Chapter 4 – Remediation of Land.  

 

The objectives of SEPP (Resilience and Hazards) 2021 are: 

• to provide for a state wide planning approach to the remediation of contaminated land. 

• to promote the remediation of contaminated land for the purpose of reducing the risk of 

harm to human health or any other aspect of the environment. 
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Pursuant to the above SEPP, Council must consider: 

• whether the land is contaminated. 

• if the land is contaminated, whether it is satisfied that the land is suitable in its 

contaminated state (or will be suitable, after remediation) for the proposed use. 

 

Pursuant to Clause 4.6 of SEPP (Resilience and Hazards) 2021, a consent authority is 

unable to grant development consent unless it has considered whether the land is 

contaminated and, if so, whether the consent authority is satisfied that the land is suitable in 

its contaminated state or can be remediated to be made suitable for the purposes for which 

the development is proposed to be carried out. 

 

Clause 4.6 - Contamination and 

remediation to be considered in 

determining development application 

Comment 

 (1)  A consent authority must not consent to the carrying out of any development on land 

unless: 

 (a)  it has considered whether the land is 

contaminated, and 

It is unlikely the land is contaminated as it is 

an existing residentially zoned allotment. 

 (b)  if the land is contaminated, it is satisfied 

that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for 

the purpose for which the development is 

proposed to be carried out, and 

The land is considered to be suitable for the 

proposed works and it is unlikely that the 

land is contaminated, given the history of the 

site for residential use. 

 (c)  if the land requires remediation to be 

made suitable for the purpose for which the 

development is proposed to be carried out, it is 

satisfied that the land will be remediated 

before the land is used for that purpose. 

The land does not require remediation. 

 

Based on the above assessment, there is no evidence to suggest that the land has been or 

is contaminated and a formal land contamination assessment is not required. It is considered 

that the proposal is satisfactory for the site and the relevant objectives and provisions of 

SEPP (Resilience and Hazards) 2021 through the imposition of appropriate conditions of 

consent. 

 

(c) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 

Note: Chapters 7 – 12 of the State Environmental Planning Policy (Biodiversity and 

Conservation) 2021 were repealed on 21 November 2022. However, Part 6.6 of the SEPP 

states these former repealed provisions continue to apply to a development application 

made, but not yet determined, on or before the date of the repeal. Given that DA-1386/2021 

was lodged and has not been determined prior to the date of the repeal, the subject 

application will continue to be assessed under the relevant former provisions in Chapters 7-

12 of the SEPP (Biodiversity and Conservation) 2021 (Biodiversity SEPP).  
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At the time of lodgement, Greater Metropolitan Regional Environmental Plan (GMREP) No. 2 

– Georges River Catchment was applicable. However, this policy was repealed shortly after, 

and replaced by State Environmental Planning Policy (Biodiversity and Conservation) 2021. 

The provisions of GMREP No. 2 were transferred across to the SEPP under Chapter 11 – 

Georges River Catchment.  

 

The State Environmental Planning Policy (Biodiversity and Conservation) 2021 generally 

aims to maintain and improve the water quality and river flows of the Georges River and its 

tributaries. 

 

When a consent authority determines a development application, planning principles are to 

be applied (Clause 11.5). Accordingly, a table summarising the matters for consideration in 

determining development applications (Clause 11.6 and Clause 11.7), and compliance with 

such is provided below. 

 

Clause 11.6 General Principles Comment 

 (a)  the aims, objectives and planning 

principles of this plan, 

 

The plan aims generally to maintain and 

improve the water quality and river flows 

of the Georges River and its tributaries. 

(b)  the likely effect of the proposed plan, 

development or activity on adjacent or 

downstream local government areas, 

Proposal reviewed by Council’s Land 

Development Engineer and considered 

satisfactory subject to conditions. 

(c)  the cumulative impact of the proposed 

development or activity on the Georges River 

or its tributaries, 

The engineering plans were submitted 

and reviewed by Council’s Land 

Development Engineer. Conditions of 

consent apply with respect to sediment 

and erosion mitigation measures.  

(d)  any relevant plans of management 

including any River and Water Management 

Plans approved by the Minister for 

Environment and the Minister for Land and 

Water Conservation and best practice 

guidelines approved by the Department of 

Urban Affairs and Planning (all of which are 

available from the respective offices of those 

Departments), 

The site is located within an area 

covered by the Liverpool District 

Stormwater Management Plan, as 

outlined within Liverpool City Council 

Water Strategy 2004. 

 (e)  the Georges River Catchment Regional 

Planning Strategy (prepared by, and available 

from the offices of, the Department of Urban 

Affairs and Planning), 

The proposal is consistent with the 

strategy. 

(f)  all relevant State Government policies, 

manuals and guidelines of which the council, 

consent authority, public authority or person 

has notice, 

The application was not required to be 

referred to the DPE - Water and the 

proposal is consistent with the 

guidelines. 
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 (g)  whether there are any feasible 

alternatives to the development or other 

proposal concerned. 

No. The site is located in an area 

nominated for residential development. 

When this Part applies the following must be 

taken into account:  

Planning principles are to be applied 

when a consent authority determines a 

development application. 

Clause 11.7 Specific Principles Comment 

(1) Acid sulfate soils 

 

The land is identified as containing Class 5 acid 

sulphate soils on LLEP 2008 Acid Sulphate Soil 

mapping. The site is located within 500m of Class 1 

acid sulfate soil, however, there are no works 

proposed below 5m AHD by which the watertable is 

likely to be lowered below 1m AHD on the adjacent 

class of land. 

 (2) Bank disturbance No bank disturbance is proposed. 

(3) Flooding The site is not flood affected.  

(4) Industrial discharges Not applicable.   

(5)  Land degradation 
The proposed development is unlikely to cause land 

degradation. 

 (6)  On-site sewage management 
The site will be connected to a reticulated sewer 

system.  

 (7)  River-related uses Not applicable. 

 (8)  Sewer overflows Not applicable. 

(9) Urban/stormwater runoff 

Water management details provided in civil 

engineering details and approved by condition of 

consent by Council’s Engineers.  

 (10) Urban development areas The area is not within an Urban Release Area. 

(11) Vegetated buffer areas Not applicable. 

(12)  Water quality and river flows 
Erosion and sediment control and salinity measures to 

be implemented in construction.   

(13)  Wetlands Not applicable. 

 

It is considered that the proposal satisfies the provisions of the SEPP (Biodiversity and 

Conservation) 2021 subject to appropriate sedimentation and erosion controls during 

construction. The development will have minimal impact on the Georges River Catchment. 

 

(d) State Environmental Planning Policy (Transport and Infrastructure) 2021 

 

Permissibility of the stormwater management system is provided under the provisions of 
Clause 2.138 of this SEPP, which specifies that: 
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2.138   Development permitted with consent 
 

Development for the purpose of a stormwater management system may be carried out by 
any person with consent on any land. 
 
In accordance with this SEPP, the proposed stormwater infrastructure works would be 
defined as a stormwater management system which is defined as: 
 

stormwater management system means— 
(a)  works for the collection, detention, harvesting, distribution or discharge of 
stormwater (such as channels, aqueducts, pipes, drainage works, embankments, 
detention basins and pumping stations), and 
(b)  stormwater quality control systems (such as waste entrapment facilities, artificial 
wetlands, sediment ponds and riparian management), and 
(c)  stormwater reuse schemes. 

 

(e) Liverpool Local Environmental Plan 2008  

 

(i) Zoning 

 

The subject site is zoned R3 – Medium Density Residential in accordance with the Liverpool 

Local Environmental Plan 2008. The adjoining Council-owned Discovery Park is zoned RE1 

Public Recreation. An extract of the zoning map is provided below. 

  

 
Figure 4 – Extract of LLEP 2008 zoning map (site indicated with black arrow) (Source: NSW Planning Portal 

Spatial Viewer) 

Subject site 
Discovery Park 
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(ii) Permissibility 
 

The proposed development is best described as multi-dwelling housing, which is defined as 

follows:  

 

multi dwelling housing means 3 or more dwellings (whether attached or detached) 

on one lot of land, each with access at ground level, but does not include a 

residential flat building. 

 

This form of development is a permissible use within the R3 – Medium Density Residential 

zone. 

 
Discovery Park, which adjoins the site to the west, is zoned RE1 – Public Recreation. As 
discussed under the State Environmental Planning Policy (Transport & Infrastructure) 2021 
section of this report, permissibility for the stormwater works are gained under Clause 2.138 
of the SEPP, which specifies that: 
 

2.138   Development permitted with consent 
 
Development for the purpose of a stormwater management system may be carried 
out by any person with consent on any land. 

 
In accordance with this SEPP, part of the proposed application involving the drainage works 
would be defined as a stormwater management system which is defined as: 
 

stormwater management system means— 
(a) works for the collection, detention, harvesting, distribution or discharge of 

stormwater (such as channels, aqueducts, pipes, drainage works, embankments, 
detention basins and pumping stations), and 

(b)  stormwater quality control systems (such as waste entrapment facilities, artificial 
wetlands, sediment ponds and riparian management), and 

(c)  stormwater reuse schemes. 
 
(iii) Objectives of the zone 
 

The objectives of the R3 – Medium Density Residential zone are as follows:  

 

• To provide for the housing needs of the community within a medium density 
residential environment. 

• To provide a variety of housing types within a medium density residential 
environment. 

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

• To provide for a concentration of housing with access to services and facilities. 

• To provide for a suitable visual transition between high density residential areas and 
lower density areas. 

• To ensure that a high level of residential amenity is achieved and maintained. 
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The proposal is a permissible type of development within the R3 Medium Density Residential 

zone and is consistent with the above zone objectives. The amended proposal has been 

designed to mitigate adverse impacts on surrounding land uses and the locality by 

demonstrating consistency with Council’s local planning provisions. As such, the 

development will ensure a high level of residential amenity is achieved and maintained in 

accordance with Council’s plans and policies. The amended development will also provide 

an increased variety of housing types in the locality.  

 

The objectives of the RE1 Public Recreation zone are as follows: 

 

•  To enable land to be used for public open space or recreational purposes. 

•  To provide a range of recreational settings and activities and compatible land uses. 

•  To protect and enhance the natural environment for recreational purposes. 

•  To provide sufficient and equitable distribution of public open space to meet the needs 

of residents. 

•  To ensure the suitable preservation and maintenance of environmentally significant or 

environmentally sensitive land. 

 

The proposal will not prevent the land from being able to be used for public open space or 

recreational purposes. The proposal seeks to have the stormwater drainage system 

designed to discharge runoff through a proposed pipeline across the adjoining Council-

owned property (Lot 77 in DP 27242). This will rely on an updated written consent approval 

through a deed of agreement for piping and acquisition of a drainage easement over the 

drainage pipeline proposed in the public reserve, which is subject of a recommended 

Deferred Commencement condition. 

 

(iv) Principal Development Standards 
 

The LLEP 2008 contains a number of provisions which are relevant to the proposal. 

Assessment of the application against the relative provisions is provided below.  

  

LLEP 2008 - Principal Development Standards 

Development 

Provision 

Requirement Comment 

2.7  

Demolition 

requires 

development 

consent 

The demolition of a building or 

work may be carried out only 

with development consent. 

Complies with conditions  

Consent sought for demolition 

works onsite and will form 

conditions of consent. 

4.1  

Minimum Lot Size 

Minimum lot size permitted: 

300m2 

Not Applicable. 

No Torrens title subdivision is 

proposed. 

4.3  Maximum height permitted: Complies.  
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Height of Buildings 8.5m 7.746m maximum building height 

proposed. 

4.4  

Floor Space Ratio 

(FSR) 

Maximum FSR permitted: 

0.5:1. Area 2  = 0.55:1 

 

Complies. 

The proposed FSR is 0.465:1. 

5.10  

Heritage 

Conservation 

To protect and conserve 

existing items/locations 

identified as containing 

significant heritage value 

Complies 

The site adjoins Discovery Park 

and a car parking area associated 

with the Collingwood Heritage 

Precinct, which is listed as a local 

item (I42) and the Collingwood 

Heritage Precinct Group including 

homestead, service wing, interiors, 

horse trough, cistern, gardens and 

grounds, off Birkdale Crescent, is 

listed as a State item (I43). The 

Collingwood Complex is listed on 

the State Heritage Register (SHR 

01774).  The entire Park area has 

been included as part of the SHR 

curtilage (Plan 2191). 

 

A Statement of Heritage Impact 

has been submitted to support the 

application. The statement 

assessed the proposal with respect 

to the controls in LLEP 2008, 

LDCP 2008, and Heritage NSW 

criteria. The statement concluded 

that the proposal is acceptable and 

any potential heritage impacts are 

reduced with appropriate 

measures.  

 

The application was referred to 

Council’s Heritage Officer, who 

reviewed the relevant information 

and raised no objection, subject to 

conditions. 

6.5  

Public Utility 

Infrastructure 

Public utility infrastructure must 

be available 

Complies with conditions 

All required utilities are considered 

to be available.  

7.7 Acid sulfate 

soils 

The site is mapped as having 

Class 5 acid sulfate soils. 

Complies 

The site is located within 500m of 
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Development consent is 

required for works within 500 

metres of adjacent Class 1, 2, 

3 or 4 land that is below 5 

metres Australian Height 

Datum by which the watertable 

is likely to be lowered below 1 

metre Australian Height Datum 

on adjacent Class 1, 2, 3 or 4 

land 

Class 1 soils, however no works 

are proposed below 5m AHD by 

which the watertable is likely to be 

lowered below 1m AHD on the 

adjacent class of land.  

7.31  

Earthworks 

Council to consider matters 

listed (a)-(g) 

Complies with conditions 

Earthworks are proposed for this 

development and is unlikely to 

adversely impact on the amenity of 

adjoining properties, drainage 

patterns and soil stability, subject 

to the imposition of conditions of 

consent. Sediment control details 

have also been provided. 

 

6.2 Section 4.15(1)(a)(ii) - Any Draft Environmental Planning Instrument  

There are no draft Environmental Planning Instruments which apply to the development. 
 

6.3 Section 4.15(1)(a)(iii) - Any Development Control Plan  

(a)  Liverpool Development Control Plan (LDCP) 2008 

 

The proposed development is subject to the Liverpool Development Control Plan 2008 

(LDCP) 2008. The proposal has been assessed under the following Parts of the LDCP 2008: 

 

• Part 1 of the LDCP 2008, which covers general controls relating to all types of 
development within the Liverpool LGA;. 

• Part 3.6: Multi Dwelling Housing (Villas and Townhouses) in the R3 and R4 zones. 
 

The proposal is considered to be consistent with the key controls outlined in the Liverpool 

Development Control Plan 2008. All relevant compliance tables for the LDCP 2008 can be 

found in Report Attachment 1. Matters where variations to the development controls occur 

are also provided below. 

 

 

 

 

 

 



24 

LOCAL PLANNING PANEL MEETING  
27 NOVEMBER 2023 

LPP ITEMS 

 

 

 

LDCP 2008 Part 3.6 – Multi Dwelling Housing (Villas and Townhouses) in the R3 and R4 

zones 

Control Requirement Comment 

Townhouse and 

Villa 

Development on 

an 18m Frontage 

Block 

Dwellings at the rear of the 

property must not be more than 

1 storey high.  An attic is 

permitted. 

-  The rear of the property for 

Section 4 means all land 15m 

from the rear property boundary.  

 

Considered acceptable on merit 

Units 5 and 6 have a building height of 

two storey. This is considered 

acceptable as adequate setback is 

provided to minimise overlooking to 

POS of neighbouring properties. 

Furthermore, the built form is 

consistent with the multi dwelling which 

adjoins the site to the northwest. 

 

The proposal will not result in adverse 

impact on solar access or visual 

outlook as the site adjoins a public 

open space to the rear where no built 

form is present. 

Setbacks 

 

 

 

 

 

 

 

 

 

 

 

Rear Setbacks 

Ground floor without windows to 

habitable rooms: 4.0m 

Ground floor with windows to 

habitable rooms: 4.0m 

First floor without windows to 

habitable rooms: 4.5m 

First floor with windows to 

habitable rooms and 

neighbouring POS: 6.0m 

Considered acceptable on merit  

Rear 

Ground floor: 1.7m 

First floor: 1.7m 

 

The proposal is consistent with the built 

form which adjoins the site to the 

northwest at 60 McGowen. A smaller 

rear setback is considered acceptable 

as the site adjoins a public open space 

to the rear and will not result in solar 

access or privacy impact to the open 

space. 

Cut and Fill  Maximum Cut permitted: 

500mm 

Maximum Fill permitted: 750mm 

Complies with condition 

A maximum cut of 1m and fill of 600mm 

have been proposed. This was 

reviewed by Council’s Engineer who 

raised no objection, subject to 

conditions. 

 

During the proceedings in the Land and 

Environment Court, the setback 

distance of the retaining wall to the 

south of the site was raised as a 

concern due to its proximity to trees on 

Council land. A condition is to be 



25 

LOCAL PLANNING PANEL MEETING  
27 NOVEMBER 2023 

LPP ITEMS 

 

 

 

LDCP 2008 Part 3.6 – Multi Dwelling Housing (Villas and Townhouses) in the R3 and R4 

zones 

Control Requirement Comment 

imposed to ensure adequate setback is 

provided between the retaining wall 

and the trees on Council land. 

Building Design 

and Appearance 

The first floor of the townhouse 

developments must be no 

greater than two thirds of the 

ground floor area. 

Considered acceptable on merit 

See justification below. The first floor of 

the dwellings have areas greater than 

2/3 of their respective ground floor. 

Justification  

The first floor of all dwellings are greater than two-thirds of the ground 

floor area for their respective dwelling. Despite this non-compliance with 

the building design control, the variation is considered justifiable for the 

following reasons: 

- Although the upper levels are larger than that prescribed under the 
development control, there is sufficient articulation within each of the 
building’s facades. 

- The development employs a good mix of building materials to help 
improve the fenestration and minimise the apparent bulk of the 
structures. 

- The proposal includes a substantially compliant building height (i.e. 
max. of 7.746m) which is well below the 8.5m height limit. Because of 
this reduced building height, the proposal does not impose undue bulk 
on adjoining properties or the streetscape. 

- The development is compliant with the maximum floor space ratio 
allowed onsite and therefore is not considered to have excessive bulk 
at the first storey.  

- The development is generally consistent with the setback requirements 
and landscaping controls and therefore is not considered to be 
excessively bulky, especially at the first storey.  

- Despite the non-compliance, the proposal does not result in any 
unreasonable overshadowing of adjoining properties and remains 
compliant with the provisions of the LDCP 2008 in this regard. 

Car Parking and 

Access 

Internal Driveway and Car 

Parking layout 

Minimum Internal Driveway 

Width permitted: 3.5m 

Complies on merit 

The proposed internal driveway will be 

a minimum of 3.14m in width. This is 

considered acceptable as it prevents a 

‘gun barrel’ effect. The section of the 

driveway which adjoins the street has a 

minimum width of 5.2m and allows for 

two-way movement. 
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LDCP 2008 Part 3.6 – Multi Dwelling Housing (Villas and Townhouses) in the R3 and R4 

zones 

Control Requirement Comment 

Landscaping and 

Fencing 

Landscaping shall be provided 

along the side and rear 

boundaries to provide privacy 

for adjoining residents. 

Considered Acceptable subject to 

condition 

Landscaping has been incorporated 

along the side and rear boundaries. 

Conditions to apply regarding an 

amended landscape plan for the 

provision of a 1.8m tall trellis with 

adequate planting (i.e. star jasmine) 

along the setback for the driveway and 

visitor parking spaces to the southeast 

boundary. 

 

6.4 Section 4.15(1)(a)(iiia) - Planning Agreements 

 

There are no Planning Agreements which apply to the development. 
 
6.5 Section 4.15(1)(a)(iv) - The Regulations 

 

The Environmental Planning and Assessment Regulation 2021 requires the consent 

authority to consider the provisions of the National Construction Code. Accordingly, 

appropriate conditions of consent will be imposed where compliance with the NCC is 

required. 

 

6.6 Section 4.15(1)(b) - The Likely Impacts of the Development  

 

(a) Natural Environment 

 

Impacts on the natural environment have been assessed as part of the development 

application. The proposal is unlikely to result in any detrimental impact on the natural 

environment surrounding the subject site, or to any endangered and non-endangered 

species of flora and fauna and appropriate conditions of consent will apply to help minimise 

and mitigate any potential environmental concerns.  

 

(b) Built Environment 

 

The proposed development is unlikely to create an unreasonable adverse impact on the 

surrounding built environment. The proposed development is considered to have been 

designed in a way that is generally consistent with Council’s requirements for development 

in a medium density zone and for multi-dwelling development. Furthermore, it is considered 

that the proposal has been designed with sufficient regard to surrounding properties and any 
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future occupants of the site to ensure that adverse amenity impacts have been minimised, 

particularly in terms of visual and acoustic privacy and overshadowing. 

 

(c) Social Impacts 

 

The proposed development will have a positive social impact in the area through increasing 

housing choice in the locality. The development is unlikely to generate any identifiable 

detrimental social impacts and is consistent with the desired development type in the locality. 

 

(d) Economic Impacts 

 

The short term positive economic impacts development that result from construction 

spending and employment opportunities generated during the construction phase are 

generally recognised. 

 

6.7 Section 4.15(1)(c) - The Suitability of the Site for the Development  

The site is considered to be suitable for the proposed development. The proposal is 

generally compliant with the provisions of the LLEP 2008, the relevant Environmental 

Planning Instruments, and LDCP 2008, as outlined in this report. The proposal is unlikely to 

result in any adverse impacts to the locality and are considered to be within the public 

interest.  

 

6.8 Section 4.15(1)(d) - Any submissions made in accordance with the Act or the 

Regulations  

 

(a) Internal Referrals  

 

The following comments have been received from Council’s Internal Departments:  

 

DEPARTMENT COMMENTS 

Land Development Engineering No objections subject to conditions. A deferred 

commencement condition will be imposed relating to 

ensuring that the Deeds of Agreement to Grant Easement 

over the adjoining lot have been registered on title.  

Natural Environment – Landscape Supported, subject to conditions of consent 

Waste Management Supported, subject to conditions of consent 

Traffic and Transport Supported, subject to conditions of consent 

Building Referral is not required for this application 

Environmental Health Supported, subject to conditions of consent 

Heritage Supported, subject to conditions of consent 

Property Service Condition relating to Stormwater Easement Works is 

provided. 
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(b) External Referrals  

 

AGENCY COMMENTS 

Sydney Water Upgrade on water and wastewater servicing facilities may be required. 

Detailed requirements will be provided once the development is referred to 

Sydney Water for a Section 73 application, which will be conditioned prior to 

the issue of the Construction Certificate. 

 

(c) Community Consultation  

 
In accordance with the Liverpool Community Participation Plan 2019, the application was 

notified between 9 February and 24 February 2022. One (1) objection was received in 

response to the exhibition period. It is acknowledged that the points of objection were dealt 

with during the Land and Environment Court proceedings. 

 

The issues raised in the submission, and a response to each, are summarised as follows: 

 

ISSUE 1:  Amount of fill and retaining wall height proposed along the boundary to 

No. 60 McGowen Crescent 

 

The extent of fill along the northwestern boundary has been reduced, with a maximum fill of 

600mm now proposed above natural ground level. This has been reviewed by Council’s 

Land Development Engineering Section and is deemed satisfactory, subject to conditions. 

 

ISSUE 2:  Location of the proposed stormwater drainage easement 

 

The proposed stormwater design and drainage easement has been relocated further north of 

the previous location with a lower natural ground level. This has been reviewed by Council’s 

Land Engineering Section and is deemed satisfactory, subject to conditions. 

 

6.9 Section 4.15(1)(e) - The Public Interest  

 

The development is consistent with the objectives of the R3 Medium Density zone and is 

generally compliant and considered acceptable with the relevant planning provisions and 

controls contained under the LLEP 2008 and LDCP 2008. Where non-compliances have 

been identified, these have either been considered justifiable in the circumstances, or 

addressed by way of consent conditions. As such the proposal is considered to be within the 

public interest. 
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7. DEVELOPMENT CONTRIBUTIONS 

 

A Section 7.11 Development Contributions is applicable to the proposed development in 

accordance with the Liverpool Contributions Plan 2018 – Established Areas. The 

contribution has been checked by Council’s Contributions Accountant and will be imposed 

as a condition of consent. 

 

8. CONCLUSION 

 

The application has been assessed having regard to the provisions of Section 4.15 of the 

EP&A Act 1979, and the Environmental Planning Instruments, including the applicable State 

Environmental Planning Policies, Liverpool LEP 2008, LDCP 2008, and the relevant codes 

and policies of Council. 

 

The proposed development is unlikely to result in adverse impacts upon neighbouring 

properties and the locality. Based on the assessment of the application, it is recommended 

that the application be approved subject to the imposition of conditions. 

9. RECOMMENDATION 

That Development Application DA-1386/2021 be approved subject to a ‘deferred 

commencement’ consent. 

 

ATTACHMENTS 

 
1. Liverpool Development Control Plan 2008 Compliance Tables 

2. Plans of the Proposal - Confidential 

3. Conditions of Approval with Associated External Comments and 7.11. Payment 

Form  
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Item Number: 3 

Application Number: DA-639/2021 

Proposed 

Development: 

The construction of two x 4-storey residential flat buildings comprising 

39 residential apartments, with one level of basement car parking, 

and associated landscaping and site works. 

Property Address Lot 231 Changsha Road, Edmondson Park 

Legal Description: Lot 231 DP 1287558 

Applicant: Inzitari Holdings Pty Ltd 

Land Owner: Inzitari Holdings Pty Ltd 

Cost of Works: $12,574,705 

Recommendation: Refusal  

Assessing Officer: Robert Micallef 
   

 

1. EXECUTIVE SUMMARY  
Council has received a Development Application (DA-639/2021) seeking consent for the 
construction of two x 4-storey residential flat buildings comprising 39 residential apartments, 
with one level of basement car parking, and associated landscaping and site works on a 
portion of the land known as Lot 231 Changsha Road, Edmondson Park. 
 
The site has been the subject of a recent development approval under DA-182/2021 for the 
Torrens title subdivision into two (2) lots and the construction of roads. The proposal is 
sought over one of the two lots created by that application.  
 
The site is zoned R1 – General Residential and SP2 – Infrastructure (Local Road) pursuant 
to Liverpool Local Environmental Plan 2008 (LLEP 2008). Due to the abovementioned 
subdivision application, the location of the proposed development is wholly within the R1 – 
General Residential zoning and the proposed development is permissible with consent.  
 
The key issues associated with the proposal relate to the Clause 4.6 Variation for Clause 4.3 
– Height of Buildings and a variation to Clause 4.4 – Floor Space Ratio under the LLEP 
2008. The proposal seeks a height variation of 1.83m or 12.2%, however is not considered 
acceptable as the variation is not considered to be unreasonable or unnecessary in the case 
and there are insufficient environmental planning grounds to justify the variation. Given the 
proposal has not satisfactorily resolved inconsistencies with the relevant planning provisions 
for a development of this nature, namely an exceedance of the floor space ratio 
development standard by 51.56m2 or 1.36%, which was not accompanied by a written 
statement from the applicant to vary this development standard, Council is unable to support 
this development application. 
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The proposed development is considered to be compliant with the provisions of the 
Apartment Design Guideline, other relevant State Environmental Planning Polices and is 
generally consistent with the relevant development control plans. 
 
The Development Application was advertised between 1 September and 30 September 
2021 in accordance with the Liverpool Community Participation Plan 2019. One (1) 
submission was received during this notification period. The concerns raised by the 
submission included the following: 
 

• Privacy and overlooking, 

• Bulk and scale. 
 
The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with 
the Local Planning Panels Direction – Development Applications and Applications to Modify 
Development Consent, endorsed by the Minister for Planning and Public Spaces on 30 June 
2020, as the development falls in the categories of:  
 

Departure from Development Standards 
Development that contravenes a development standard imposed by an 
environmental planning instrument by more than 10% or non-numerical 
development standards. 
 
Sensitive Development  

(b) Development to which State Environmental Planning Policy No. 65 Design Quality 
of Residential Apartment Development applies and is 4 or more storeys in height. 
 

The application has been assessed pursuant to the provisions of the Environmental Planning 
and Assessment (EP&A) Act 1979.  Based on the assessment of the application, it is 
recommended that the application be refused.  
 
2. SITE DESCRIPTION AND LOCALITY 
 

2.1 The site  
 
The overall site is currently known as Lot 231 Changsha Road and is legally defined as Lot 
231 in DP 1287558. The development is sought to occur on Lot 201 as approved under DA-
182/2021 and illustrated in the figure below. 
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Figure 1: Subdivision Plan under DA-182/2021 (future subject site in orange outline)  

 
Lot 201 approved under DA-182/2021 is 3,782m2 in area and comprises three street 
frontages. The northern street frontage to Changsha Road measures 51.005m, while the 
eastern frontage to Arnhem Road is 54.985m. The southern street frontage to Ardennes 
Avenue, to be developed in the future under DA-182/2021, is 51m. The western side 
boundary to approved Lot 202 is 66.99m. Splay corners measuring 8.485m are present at 
the corners of Changsha Road and Arnhem Road, and Arnhem Road and Ardennes 
Avenue. The site is currently vacant except for a padmount substation near the Changsha 
Road frontage. The location of the site can be seen in the aerial and site photos in the 
figures below. 
 

 
Figure 2: South view of site and Arnhem Road 
from intersection with Changsha Road 

 
Figure 3: West view of site and Changsha Road 
from intersection with Arnhem Road 
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Figure 4: View east from Changsha Road, 
including the existing substation 

 
Figure 5: View northwest from Arnhem Road 
with single and two storey dwellings opposite  

 
Figure 6: Current extent of Bartle Lane to the 
east of the site 

 
 

 
2.2 The locality 
 
The site and its immediate locality are part of the emerging residential area of Edmondson 
Park. The majority of surrounding development to the north and east comprise single and 
two storey dwellings and attached dwelling development. To the west and south are remnant 
rural residential dwellings and undeveloped land/bushland.  
 
The site is approximately 650m to the northeast of Edmondson Park Train Station and the 
Ed Square Shopping Centre. Land to the northwest, north and east is zoned R1 General 
Residential, while to the south is a future riparian park zoned RE1 Public Recreation and 
land zoned C1 National Parks and Nature Reserves. The site and locality can be seen in the 
figures below. 
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Figure 7: Aerial view of subject site (in green) (Source: Mecone Mosaic)   

 
Figure 8: Locality Surrounding the Proposed Development  
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3. BACKGROUND/HISTORY 
 
3.1 Design Excellence Panel  
 
The application was presented to the Liverpool Design Excellence Panel on 14 October 
2021 where the panel supported the proposal in principle but provided feedback to be 
incorporated. Minutes of that meeting were provided to the applicant to address and 
incorporate into the design of the development subject to Council approval. The key issues 
raised by the DEP were as follows: 
 

• Provide a contextual analysis of the scale of development transitioning to the 
low-rise development nearby. 

• Maximise communal open space and landscaping.  
• Remove louvres to corridors to ensure compliance with GFA and compliant 

cross-ventilation for Unit 308. 
• Incorporate ESD measures. 
• Consider landscaping treatments for all seasons. 
• Communal open space solar access.  
• Consider CPTED principles.  
• Consider a revised unit mix that supports families.  

 
The applicant supplied amended architectural plans following the provision of the minutes 
and a request for additional information. A summary of the Design Excellence Panel’s 
comments with a comment to each is provided below. 
 
Context  
 

• The Panel notes that the subject site is part of a subdivision application which is 
currently under review by Council. Panel notes that the subdivision application (once 
approved) would allow for development of an RFB on the subject site and will allow 
for the removal of the proposed rear laneway. Panel requires the applicant ensures 
that the subdivision application is resolved as soon as possible. Comments can only 
be made making an assumption that this subdivision application is approved. If the 
subdivision is not approved none of the advice provided here is relevant. 

 
Council Comment: The subdivision application (DA-182/2021) has been approved and is 
fundamentally unchanged from the proposal at the time of the minutes provided by the DEP. 
The laneway will not exist and the subdivision scheme seen by the Panel is still relevant. 
 

• The Panel notes that the 600m distance (i.e., indicated on the location plan) from the 
station is not as per the actual access path distance on ground. The Panel requires 
the applicant to provide a clear representation of the actual distance from the station 
as part of the drawings. 

 
Council Comment: The amended plans provided demonstrate the walking distance to 
Edmondson Park Train Station as approximately 700m. In reality, the distance will exceed 
what has been illustrated once taking into consideration footpaths and the future envisioned 
road network between the site and the station.  

 

• The Panel requires the applicant to provide a detailed contextual analysis of the site 
to demonstrate the appropriateness of the proposed density on this site. The 
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applicant should include the details of the developments that are approved on the 
lots closer to the town centre and ways in which the transition to the low-rise 
development nearby has been considered. 

 
Council Comment: The applicant did not submit additional contextual analysis information. 
As discussed in later points, the proposal varies the Floor Space Ratio (FSR) development 
standard and is not supported on the grounds of this exceedance of the density.   
 

• The Panel notes that the proposed development of a 3 storied residential flat building 
with generous setback / open space will provide better amenity for the residents and 
the surrounding community than the nearby townhouse developments. The Panel 
encourages the applicant to maximise the amount of communal open space and 
landscaping being provided for the site. 

 
Council Comment: The amended proposal remains four storeys in height. It has also 
introduced additional communal open space areas above ground level and provides ample 
areas and landscaping. As the proposal is largely within the maximum building height plane 
(refer to discussions later in this report), no requirement should be imposed to reduce the 
development to three storeys. However, the current design exceeds both the prescribed 
building height and FSR and is not supported. A compliant FSR would not require a 
reduction to three storeys.  
 

• The proposal utilises the laneway as communal open space for inhabitants of the 
building. This relies on the approval of the subdivision, but is otherwise supported as 
it continues the sight lines from the laneway on neighbouring blocks.  

 
Council Comment: The resolution to the subdivision application has not altered this 
application in terms of the sight lines from the eastern laneway to the communal open space.   
 
Built Form + Scale  
 

• The Panel notes that the applicant is discounting the north-south corridor from the 
GFA, however provides louvres to the corridor which makes it enclosed. The Panel 
requires the applicant to remove the louvres to ensure compliance with GFA 
calculations and provide a better design outcome. This would also help in making 
Apartment 308 compliant for cross ventilation. 

 
Council Comment: The amended proposal has included the corridors in GFA and has not 
removed the louvres. As a principle, no concerns are raised about retaining the louvres. 
However, the proposal has exceeded the maximum FSR and is not supported. Further 
discussion on this matter is made later within this report.  
Density  
 

• The Panel supports the overall density being proposed on site conditional on the 
points in 4.1 Context, and 4.8 Housing Diversity + Social Interaction, regarding 
distance to train station, consideration of the adjacent low rise sites, and 
demographics of the area. 

 
Council Comment: Noted. 
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Sustainability  
 

• The Panel requires that the applicant to consider adequate sustainability initiatives as 
part of the development (e.g., Photovoltaic panels, sufficient OSD storage and 
rainwater harvesting system for irrigation, etc.). Panel requires the applicant to 
provide a summary of all sustainability initiatives being proposed as part of the 
development. 

 
Council Comment: The amended proposal increased the number of Photovoltaic panels 
provided on the rooftops and an irrigation system is to be installed. Sustainability measures 
are also incorporated within the built form design, use of materials and landscaping design. 
Although not specifically detailed by the applicant, these measures have been incorporated 
into the design of the proposal. 

 
Landscape  
 

• The Panel notes that the landscape and deep soil being provided is compliant with 
the ADG and is supported. 

 
Council Comment: Noted. The amended proposal remains compliant with both landscaped 
area and deep soil.   
 

• Panel requires the applicant to consider appropriate treatments and landscaping 
palette that would appropriate environments for all seasons. 

 
Council Comment: An amended landscape plan was submitted and provides for a 
generally acceptable landscaping and communal open space outcome.  
 
Amenity  
 

• The Panel notes that the open space is overshadowed in winter until the afternoons. 
The Panel recommends that the applicant consider providing an additional 
Communal Open Space to provide amenity for the residents during winter months. 

 

Council Comment: The amended proposal introduced a communal open space area on 
Level 3 on the northern building and the rooftop of the southern building. The southern 
rooftop communal open space receives excellent solar access on June 21, while the Level 3 
space on the northern building receives some solar access. The proposal achieves 2 hours 
of solar access to 51.7% of the communal open space area in accordance with the 
Apartment Design.   

 
Safety  
 

• The Panel requires the applicant to consider all safety provisions for the 
development. Panel recommends the applicant to consider CPTED principles as part 
of the design to ensure safety for the residents. 

 
Council Comment: The proposal appears to be generally consistent with CPTED principles, 
however the applicant has not elaborated further as to how the principles have been met. 
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Housing Diversity + Social Interaction  
 

• The Panel requires the applicant to look at the demographics of the area to inform 
the apartment mix for the building and consider larger apartment to support families. 
The Panel requires the applicant to consider providing a higher mix of 3-bedrooms 
and consider providing at least one 4-bedroom apartment to cater to the 
demographics. The larger apartments can be considered as dual key layouts 
providing flexibility over time for inhabitants 

 
Council Comment: The amended proposal did not alter the unit mix. The unit mix as 
proposed is compliant with Section 3.9 of Part 2.11 Land Subdivision and Development in 
Edmondson Park in the Liverpool Development Control Plan (LDCP) 2008. Consequently, 
the proposal is acceptable in this regard. 
 
Aesthetics 
 

• The Panel supports the material palette being proposed for the development. The 
Panel requires that the detailing of the building be thoughtful, aesthetically pleasing 
and robust. Details of key junctions, including external spaces should be provided at 
the next session. 

 
Council Comment: The details of key junctions were not submitted.  
 
Overall Compliance 
 
Council Comment: Based on the amended plans provided, the proposal is largely 
consistent with what was requested by the DEP however the application is recommended for 
refusal on other grounds.  

 
3.2 Assessment History and Site Background 
 

Date Event 

10 June 2021 DA lodged 

1 September 2021 – 
30 September 2021 

Application advertised. One submission received. 

14 October 2021 Design Excellence Panel held 

26 June 2023 DA for subdivision of the site into two lots approved by the Liverpool 
Local Planning Panel. 

17 July 2023 Request for information letter sent to applicant regarding: 

• DEP comments,  

• Planning aspects including FSR and ADG matters,  

• Building and BCA matters 

• Waste management concerns 

11 September 2023 Finalised additional information package received for assessment 
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4. DETAILS OF THE PROPOSAL 

This development application seeks the development consent for the construction of a two x 
4-storey residential flat buildings containing 39 units with a single basement level.  
 
The unit mix proposed is: 
 

• 4 x 1 bedroom units 

• 29 x 2 bedroom units 

• 6 x 3 bedroom units 
 
Specifically, the proposal includes: 
 
Basement 
 

• Vehicle access is proposed from Ardennes Avenue via a double width driveway. 

• The basement comprises 46 car parking spaces with the following allocation: 
o 39 residential car spaces, 

o 7 visitor car spaces. 

• 4 motorcycle and 20 bicycle spaces. 

• Residential storage cages. 

• Two lift cores. 

• Waste rooms and bulky waste storage. 

• Plant rooms.  
 
Residential Flat Buildings 
 

• The Ground Floor consists of 10 units with 5 per building, with 1 x 1 bedroom unit, 8 
x 2 bedroom units and 1 x 3 bedroom units. 

• Communal open space is proposed east-west between the two buildings and along 
the western boundary.  

• The First Floor comprises 10 units with 5 per building, with 1 x 1 bedroom unit, 7 x 2 
bedroom units and 2 x 3 bedroom units.  

• The Second Floor comprises 10 units with 5 per building, with 1 x 1 bedroom unit, 7 x 
2 bedroom units and 2 x 3 bedroom units. 

• The Third Floor comprises 9 units with 4 in the northern building and 5 in the 
southern, with 1 x 1 bedroom unit, 7 x 2 bedroom units and 1 x 3 bedroom unit. 

• A communal open space is located on the Third Floor of the northern building. 

• A rooftop communal open space is located on the southern building.  
 
General 
 

• The buildings are primarily to be constructed of face brick with the top floor metal 
cladding. 

• Waste is to be collected by Council from the Ardennes Avenue frontage.  

• No tree removal is sought. 

• New trees will be planted across the site along with an array of vegetation within the 
communal open space areas. 
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Figure 9: Proposed site plan  

 

 
Figure 10: North elevation  
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Figure 11: East elevation  

 
Figure 12: South elevation  

 

 
Figure 13: West elevation  
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Figure 14: Internal north elevation  

 
Figure 15: Internal south elevation  

 
5. STATUTORY CONSIDERATIONS 
 
5.1 Relevant matters for consideration 
 
The relevant planning instruments/policies/controls applicable to the proposed development 
are as follows: 
 

• Environmental Planning & Assessment Act 1979 
 
Environmental Planning Instruments (EPI’s) 
 

• State Environmental Planning Policy No.65 – Design Quality of Residential Apartment 
Development; 

• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004; 

• State Environmental Planning Policy (Resilience and Hazards) 2021;  

• State Environmental Planning Policy (Biodiversity and Conservation) 2021; and 

• Liverpool Local Environmental Plan 2008. 
 
Development Control Plan 
 

• Liverpool Development Control Plan 2008; 
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- Part 1: General Controls for All Development; and 
- Part 2.11: Land Subdivision and Development in Edmondson Park. 

 
Contributions Plans 
 

• Liverpool Contributions Plan 2008 – Edmondson Park.    
 

6. ASSESSMENT  
 
Environmental Planning & Assessment Act 1979 (EP&A Act 1979) 
 
The development application has been assessed in accordance with Section 4.14 of the 
Environmental Planning & Assessment Act 1979 as the site is mapped as bushfire prone 
land. It is unclear if strata subdivision is occurring under this application, which would trigger 
the requirement for General Terms of Approval under 100B of the Rural Fires Act 1997. As 
such, the application was referred to the NSW Rural Fire Service under Section 4.14 of the 
EP&A Act 1979 and comments were received in relation to the bushfire measures for the 
development. Council is also satisfied that the development would be able to meet the 
relevant specifications and requirements for this development and as such, the development 
is deemed to be satisfactory in this regard. 
 
The development application has been assessed in accordance with the relevant matters of 
consideration prescribed by Section 4.15 Evaluation of the EP&A 1979 and the 
Environmental Planning and Assessment Regulation 2021, as follows:  
 
6.1 Section 4.15(1)(a)(i) – Any Environmental Planning Instrument  
(a)  State Environmental Planning Policy No. 65 – Design Quality of Residential 

Apartment Development and the Apartment Design Guidelines (ADG)  
 

The proposal has been evaluated against the provisions of SEPP 65 which aims to improve 
the design quality of residential flat development. SEPP 65 requires the consent authority to 
consider the development against 9 key design quality principles and against the guidelines 
of the ADG. The ADG provides additional detail and guidance for applying the design quality 
principles outlined in SEPP 65. 
 
The following table provides an assessment of the proposal in accordance with the 9 key 
design quality principles of SEPP 65, as follows: 
 

Design Quality Principle Comment 

Principle One – Context and Neighbourhood Character  

Good design responds and 
contributes to its context. Context is 
the key natural and built features of 
an area, their relationship and the 
character they create when 
combined. It also includes social, 
economic, health and environmental 
conditions. 
 
Responding to context involves 

The site and its surrounds to the north, east and west are 
zoned R1 General Residential. The properties to the 
north and east are primarily single and two storeys in 
scale with a mixture of dwelling houses to the north and 
attached dwellings to the east. The western land is yet to 
be redeveloped from rural residential land uses. It is 
anticipated that the locality will continue to develop to the 
prescribed planning controls within the short to medium 
term. 
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Design Quality Principle Comment 

identifying the desirable elements of 
an area’s existing or future 
character. Well-designed buildings 
respond to and enhance the 
qualities and identity of the area 
including the adjacent sites, 
streetscape and neighbourhood. 
 
Consideration of local context is 
important for all sites, including sites 
in established areas, those 
undergoing change or identified for 
change. 

The site is within a 650m radius of the Edmondson Park 
Train Station and is prescribed a 15m height, 1:1 FSR 
and minimum 28dw/Ha dwelling density. Residential flat 
buildings are permissible in the zone. 
 
The property is at the southern end of the northern 
precinct of Edmondson Park. It is opposite a future 
riparian park and bush corridor. The site has three street 
frontages, with only one direct neighbour in a superlot to 
the west. The site is considered well suited to 
accommodate a residential flat building development with 
appropriate separation and transition to lower scales. 
 
The street setbacks are proposed to be well landscaped 
and integrate plantings, private open space, and 
balancing privacy and casual surveillance of the public 
domain, compatible with the local context. A primarily 
brick material base fits within the emerging character of 
the area. The proposal generally is a development that is 
responsive to the neighbourhood character. 

Design Principle 2 – Built form and scale 

Good design achieves a scale, bulk 
and height appropriate to the 
existing or desired future character 
of the street and surrounding 
buildings. 
 
Good design also achieves an 
appropriate built form for a site and 
the building’s purpose in terms of 
building alignments, proportions, 
building type, articulation and the 
manipulation of building elements. 
 
Appropriate built form defines the 
public domain, contributes to the 
character of streetscapes and parks, 
including their views and vistas, and 
provides internal amenity and 
outlook. 

The proposed development adopts a built form and scale 
that is generally reflective of the controls and site context. 
The two x 4 storey residential flat buildings are 
accommodated within the height of building development 
standard with the exception of a rooftop communal open 
space and are compliant with setbacks and separation 
distances within the development and to the western 
neighbour. 
 
The built form is articulated and will positively present to 
the street. The transition between the four storey 
development and single and two storey development 
created by the larger street setbacks, landscaping and 
articulated form would be a positive example of 
development in the area. However, due to the 
exceedance of the floor space ratio and height of 
buildings development standards, the proposed 
development does not sufficiently demonstrate that there 
are environmental planning grounds to satisfactorily 
justify the additional built form and scale proposed as 
part of this development application. 

Design Principle 3 – Density 

Good design achieves a high level 
of amenity for residents and each 
apartment, resulting in a density 
appropriate to the site and its 
context. 
 

The proposal seeks 39 units with a mix of 1, 2 and 3 
bedrooms. The apartment designs are functional, 
generally in excess of their minimum requirements and 
will provide a high standard of amenity. 
 
The proposal does contravene the height of buildings 
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Design Quality Principle Comment 

Appropriate densities are consistent 
with the area’s existing or projected 
population. Appropriate densities 
can be sustained by existing or 
proposed infrastructure, public 
transport, access to jobs, community 
facilities and the environment. 

development standard. While this serves the provision of 
a rooftop communal open space on the southern 
building, a measure proposed to provide solar access to 
open space otherwise not available due to the primary 
ground level area being overshadowed in winter, it 
contributes to an FSR variation. The height contravention 
is not supported on this ground. 
 
As noted, the proposal also contravenes the FSR 
development standard and this is not supported. The site 
is a greenfield property without any site constraint or 
environmental planning ground to propose a density 
above that of the prescribed standard. Notably, the 
development greatly exceeds the minimum dwelling 
density of 28 dw/Ha, proposing approximately 104 
dw/Ha. Therefore, the overall density and associated 
bulk of the development in terms of gross floor area 
exceeds that of which is permitted and the application is 
recommended to be refused on this ground. 
 
No Clause 4.6 variation was submitted for the 
contravention of the FSR development standard.  

Design Principle 4 – 
Sustainability 

 

Good design combines positive 
environmental, social and economic 
outcomes. 
 
Good sustainable design includes 
use of natural cross ventilation and 
sunlight for the amenity and 
liveability of residents and passive 
thermal design for ventilation, 
heating and cooling reducing 
reliance on technology and 
operation costs. Other elements 
include recycling and reuse of 
materials and waste, use of 
sustainable materials and deep soil 
zones for groundwater recharge and 
vegetation 

A BASIX Certificate was submitted with the original 
development application. An amended Certificate has 
not been submitted with the amended scheme presented 
as part of the additional information submission. 
However, the proposal provides for the following 
elements that positively address the sustainability design 
principle: 
 

• Photovoltaic panels on both buildings. 

• Cross-ventilation and solar access well in excess of 
their minimum requirements under ADG. 

• Generous deep soil and tree planting to provide 
summer cooling. 

• Appropriate shading to balconies to provide summer 
shade and winter sun. 

• Low maintenance, long lifecycle and reusable 
materials proposed such as bricks and concrete. 

Design Principle 5 – Landscape 

Good design recognises that 
together landscape and buildings 
operate as an integrated and 
sustainable system, resulting in 
attractive developments with good 
amenity. A positive image and 
contextual fit of well-designed 

A landscape plan has been submitted and has been 
reviewed by Council’s Landscape officer and is 
supported. 
 
The landscape plan provides a mixture of grasses, 
shrubs and tree plantings, enabling a positive 
landscaping outcome for the site. In particular, the plan 
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Design Quality Principle Comment 

developments is achieved by 
contributing to the landscape 
character of the streetscape and 
neighbourhood. 
 
Good landscape design enhances 
the development’s environmental 
performance by retaining positive 
natural features which contribute to 
the local context, co-ordinating 
water and soil management, solar 
access, micro-climate, tree canopy, 
habitat values and preserving green 
networks. 
 
Good landscape design optimises 
useability, privacy and opportunities 
for social interaction, equitable 
access, and respect for neighbours’ 
amenity and provides for practical 
establishment and long term 
management. 

provides for 25 new trees with a mature height of 10m or 
greater and a larger number of more modest trees, which 
will serve to soften the overall development and reduce 
heat in the hot summer months.  
 
Generous deep soil within the site’s boundaries allows 
for this planting.  
 
The landscaping will enable a positive outlook for 
residents and those around the site.  

Design Principle 6 – Amenity 

Good design positively influences 
internal and external amenity for 
residents and neighbours. Achieving 
good amenity contributes to positive 
living environments and resident 
wellbeing. 
 
Good amenity combines appropriate 
room dimensions and shapes, 
access to sunlight, natural 
ventilation, outlook, visual and 
acoustic privacy, storage, indoor 
and outdoor space, efficient layouts 
and service areas and ease of 
access for all age groups and 
degrees of mobility. 

The apartment design is generally well realised. The 
development receives a high degree of solar access 
(85% of units achieve 2 hours) and cross-ventilation 
(77%). The units generally exceed their minimum sizes 
and provide the required dimensions. Private open space 
also generally exceeds the minimum size and proposes 
compliant depth.  
 
The units are primarily orientated to the street frontages, 
and the remainder generally toward the central 
separation and communal open space area. 
Landscaping is proposed within these setback and 
separation areas. 
 
The unit and private open space design has minimised 
visual and acoustic privacy impacts both within the 
development and to current and future neighbours. 
 
Compliant deep soil, communal open space and storage 
is proposed. 

Design Principle 7 – Safety 

Good design optimises safety and 
security within the development and 
the public domain. It provides for 
quality public and private spaces 
that are clearly defined and fit for the 

The proposal has been designed with consideration of 
CTPED principles. The applicant’s Design Verification 
Statement states the following safety measures will be 
incorporated: 
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Design Quality Principle Comment 

intended purpose. Opportunities to 
maximise passive surveillance of 
public and communal areas promote 
safety. 
 
A positive relationship between 
public and private spaces is 
achieved through clearly defined 
secure access points and well-lit 
and visible areas that are easily 
maintained and appropriate to the 
location and purpose. 

• Basement security doors. 

• A lift which will be fitted with access control. 

• Delineation of public, semi-private and private 
areas. 

• CCTV. 
The proposed fencing and landscaping within the street 
setbacks do serve to delineate the public and private 
spaces.  
 
Residential apartments have been designed in such a 
way as to have the main living areas and balconies 
facing the street and communal space area. 

Design Principle 8 – Housing Diversity and Social Interaction 

Good design achieves a mix of 
apartment sizes, providing housing 
choice for different demographics, 
living needs and household budgets. 
 
Well-designed apartment 
developments respond to social 
context by providing housing and 
facilities to suit the existing and 
future social mix. 
 
Good design involves practical and 
flexible features, including different 
types of communal spaces for a 
broad range of people and providing 
opportunities for social interaction 
among residents. 

The proposal includes a mix of units with 4 x 1 bedroom 
units, 29 x 2 bedroom units and 6 x 3 bedroom units. The 
unit mix proposed is compliant with Council’s DCP. 
 
Of those 39 units, 5 units are adaptable and include one 
and two bedroom units.  
 
The development has provided a suitable width for the 
lobbies for ease of accessibility. The submitted access 
report identifies some shortfalls in the current design 
detail, though these would be resolvable by condition of 
consent were the application recommended for approval.  
 
The communal open space designs and locations allow 
for multiple opportunities for social interaction.  

Design Principle 9 – Aesthetics 

Good design achieves a built form 
that has good proportions and a 
balanced composition of elements, 
reflecting the internal layout and 
structure. Good design uses a 
variety of materials, colours and 
textures. 
 
The visual appearance of a well-
designed apartment development 
responds to the existing or future 
local context, particularly desirable 
elements and repetitions of the 
streetscape. 

The built form articulation and materials and finishes 
palette are supported. The extensive use of brick is a 
positive attribute that will wear well and integrate with the 
emerging character of the locality.  
 
All materials selected will be durable and hard wearing 
so the development does not prematurely age. This will 
enhance the long‐term image of the building with its 
careful composition of building elements, textures, 
materials, colours, internal design and structure 
contributing positively to the desired future character of 
the vicinity. 

 
Further to the above design quality principles, Clause 30(2) of SEPP 65 also requires 
residential apartment development to be designed in accordance with the ADG. The 
proposed development is fully compliant with the provisions of the ADG. The compliance 
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tables for the ADG can be found in Attachment 1.  
 
(b)  State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 

(BASIX)  
 
The application was supported by a BASIX Certificate in accordance with the provisions of 
the SEPP which indicates that the required targets for water, thermal comfort and energy are 
met by the proposal. 
 
In accordance with this policy, all new residential dwellings and those seeking alterations 
and additions as identified under this policy require a BASIX certificate that measures the 
Building Sustainability Index to ensure dwellings are designed to use less potable water and 
are responsible for fewer greenhouse gas emissions by setting energy and water reduction 
targets for houses and units.  
 
A BASIX Certificate (Certificate number: 1174556M) has been submitted for the proposed 
development. The proposal is considered to be satisfactory with regard to water and energy 
efficiency and thermal comfort. 
 
(c) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
The proposal has been assessed under the relevant provisions of SEPP (Resilience and 
Hazards) 2021 as the proposal involves a change of use of land with the potential under the 
SEPP 55 (previous) guidelines to be a site that could be contaminated 
(agricultural/horticultural activities). Therefore, under the SEPP 55 (previous) guidelines the 
subject site is identified as a site that could be contaminated.   
 
The objectives of SEPP (Resilience and Hazards) 2021 are: 
 

• to provide for a state wide planning approach to the remediation of contaminated 
land. 

• to promote the remediation of contaminated land for the purpose of reducing the risk 
of harm to human health or any other aspect of the environment. 

 
Pursuant to the above SEPP, Council must consider: 
 

• whether the land is contaminated. 

• if the land is contaminated, whether it is satisfied that the land is suitable in its 
contaminated state (or will be suitable, after remediation) for the proposed use. 

 
Pursuant to Clause 4.6 of SEPP (Resilience and Hazards) 2021, a consent authority is 
unable to grant development consent unless it has considered whether the land is 
contaminated and, if so, whether the consent authority is satisfied that the land is suitable in 
its contaminated state, or can be remediated to be made suitable for the purposes for which 
the development is proposed to be carried out. 
 
Contamination was addressed in DA-566/2017 for the subdivision and civil works of the 
parent allotment for the site through a Phase 1 and Phase 2 Contamination and Salinity 
Investigation prepared by GeoEnviro Consultancy Pty Ltd. That contamination was 
satisfactorily addressed in the original subdivision application was reinforced in the partly 
concurrent development application for the Torrens title subdivision into two (2) lots and the 
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construction of roads under DA-182/2021. The application was determined on 26 June 2023. 
No known activities have occurred since the determination of DA-182/2021 that would have 
led potential contamination.  
 
Pursuant to Clause 4.6 of SEPP (Resilience and Hazards) 2021, Council is also required to 
undertake a merit assessment of the proposed development.  The following table 
summarises the matters for consideration in determining development application (Clause 
4.6). 
 

Clause 4.6  Contamination and 
remediation to be considered in 
determining development application 

Comment 

(1) A consent authority must not consent to the carrying out of any development on land 
unless:  

(a)  it has considered whether the land is 
contaminated, and 

The contamination of the land was 
considered under DA-566/2017. The 
contamination reporting undertaken at that 
stage was considered acceptable to enable 
the site to be made suitable for the 
proposed works subject to conditions. No 
further works have occurred that would 
likely led to potential contamination since 
the determination of the latest application 
on the land, DA-182/2021 on 26 June 2023. 

(b)  if the land is contaminated, it is satisfied 
that the land is suitable in its contaminated 
state (or will be suitable, after remediation) 
for the purpose for which the development 
is proposed to be carried out, and 

Past reporting and conditions of consent 
are sufficient to confirm the land is not 
contaminated.  

 (c)  if the land requires remediation to be 
made suitable for the purpose for which the 
development is proposed to be carried out, 
it is satisfied that the land will be remediated 
before the land is used for that purpose. 

The land does not require remediation.  

 
The proposal is considered satisfactory in demonstrating that the site is suitable for 
residential use and is accordance with the provisions of SEPP (Resilience and Hazards) 
2021.  
 
(d) State Environmental Planning Policy (Biodiversity and Conservation) 2021  
 
Note: Chapters 7 – 12 of the State Environmental Planning Policy (Biodiversity and 
Conservation) 2021 were repealed on 21 November 2022. However, Part 6.6 of the SEPP 
states these former repealed provisions continue to apply to a development application 
made, but not yet determined, on or before the date of the repeal. Given that DA-639/2021 
was lodged and had not been determined prior to the date of the repeal, the subject 
application will continue to be assessed under the relevant former provisions in Chapters 7-
12 of the SEPP (Biodiversity and Conservation) 2021 (Biodiversity SEPP).  
 
The subject land is located within the Georges River Catchments and as such, Chapter 11 – 
Georges River Catchment of the State Environmental Planning Policy (Biodiversity and 
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Conservation) 2021, formerly the Greater Metropolitan Regional Environmental Plan No. 2 – 
Georges River, applies to the application. 
 
The State Environmental Planning Policy (Biodiversity and Conservation) 2021 generally 
aims to maintain and improve the water quality and river flows of the Georges River and its 
tributaries. 
 
When a consent authority determines a development application, planning principles are to 
be applied (Clause 11.5). Accordingly, a table summarising the matters for consideration in 
determining development applications (Clause 11.6 and Clause 11.7), and compliance with 
such is provided below. 
 

Clause 11.6 General Principles Comment 

 (a)  the aims, objectives and planning 
principles of this plan, 
 

The plan aims generally to maintain and 
improve the water quality and river flows of 
the Georges River and its tributaries. 

(b)  the likely effect of the proposed plan, 
development or activity on adjacent or 
downstream local government areas, 

Proposal reviewed by Council’s Land 
Development Engineering Section and 
considered satisfactory subject to conditions. 

(c)  the cumulative impact of the 
proposed development or activity on the 
Georges River or its tributaries, 

The engineering plans were submitted and 
reviewed by Council’s Land Development 
Engineering Section. Conditions of consent 
would apply with respect to sediment and 
erosion mitigation measures.  

(d)  any relevant plans of management 
including any River and Water 
Management Plans approved by the 
Minister for Environment and the Minister 
for Land and Water Conservation and 
best practice guidelines approved by the 
Department of Urban Affairs and 
Planning (all of which are available from 
the respective offices of those 
Departments), 

The site is located within an area covered by 
the Liverpool District Stormwater 
Management Plan, as outlined within 
Liverpool City Council Water Strategy 2004. 

 (e)  the Georges River Catchment 
Regional Planning Strategy (prepared 
by, and available from the offices of, the 
Department of Urban Affairs and 
Planning), 

Consistent with the strategy. 

(f)  all relevant State Government 
policies, manuals and guidelines of 
which the council, consent authority, 
public authority or person has notice, 

The application was referred to the Natural 
Resources Access Regulator, who advised 
that a controlled activity approval was not 
required for the application and thus the 
proposal is consistent with the guidelines. 

 (g)  whether there are any feasible 
alternatives to the development or other 
proposal concerned. 

No. The site is located in an area nominated 
for residential development. 

When this Part applies the following 
must be taken into account:  

Planning principles are to be applied when a 
consent authority determines a development 
application. 
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Clause 11.7 Specific Principles Comment 

(1) Acid sulfate soils 
 

The land is not identified as containing acid 
sulphate soils on LLEP 2008 Acid Sulphate Soil 
mapping. 

(2) Bank disturbance No bank disturbance is proposed. 

(3) Flooding 
The site is partly flood affected. Conditions of 
consent were provided by Council’s Floodplain 
Engineering Section. 

(4) Industrial discharges Not applicable.   

(5)  Land degradation 
The proposed development is unlikely to cause land 
degradation. 

 (6)  On-site sewage management 
The site will be connected to a reticulated sewer 
system.  

 (7)  River-related uses Not applicable. 

 (8)  Sewer overflows Not applicable. 

(9) Urban/stormwater runoff 

Water management details provided in concept 
stormwater plans are supported by Council’s Land 
Development Engineering Section subject to 
conditions of consent.  

 (10) Urban development areas As above 

(11) Vegetated buffer areas Not applicable. 

(12)  Water quality and river flows 
Erosion and sediment control and salinity measures 
to be implemented in construction.   

(13)  Wetlands Not applicable. 

 
It is considered that the proposal satisfies the provisions of the SEPP (Resilience and 
Hazards) 2021 subject to appropriate sedimentation and erosion controls during 
construction. The development will have minimal impact on the Georges River Catchment.  
 
(e) Liverpool Local Environmental Plan 2008 
 
(i) Zoning 
 
The site is zoned R1 – General Residential and SP2 – Infrastructure (Local Road) pursuant 
to Liverpool Local Environmental Plan 2008 (LLEP 2008). Due to the subdivision under DA-
182/2021, the location of the proposed development is wholly within the R1 – General 
Residential zoning. An extract of the zoning map is provided the figure below. 
  
(ii) Permissibility 
 
The proposed development is for a residential flat building, which is defined as follows:  
 
Residential flat building means a building containing 3 or more dwellings, but does not 
include an attached dwelling or multi dwelling housing. 
 
The proposed development satisfies the definition of a residential flat building as it is two 
buildings that contain more than 3 dwellings and are not defined as attached dwelling or 
multi dwelling housing. This form of development is a permissible use within the R1 General 
Residential zone. 
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Figure 16: Extract of LLEP 2008 zoning map (site in red box) 

 
(iii) Objectives of the zone 
 
The objectives of the R1 General Residential zone are as follows:  
 

• To provide for the housing needs of the community. 

• To provide for a variety of housing types and densities. 

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

• To ensure that housing densities are broadly concentrated in locations accessible to 
public transport, employment, services and facilities. 

• To facilitate development of social and community infrastructure to meet the needs 
of future residents. 

 
In response the following comments are made to each objective: 
 

• The proposal provides for new residential housing in an area zoned for it. 

• The proposed unit mix (1, 2 and 3 bedroom units) is consistent with the LDCP 2008 
controls. The residential flat building development will diversify the housing type and 
densities in the locality. 

• No other land uses are sought. 

• The proposed density exceeds that of the FSR development standard and is not 
supported.  

• The development is solely for residential accommodation. This objective is not 
relevant.  
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In view of the above, the development is not wholly consistent objectives of the zone and is 
therefore recommended for refusal. 
 
 (iv) Principal Development Standards 

 
The LLEP 2008 contains a number of provisions which are relevant to the proposal. An 
assessment of the application against the relative provisions is provided below.  
  

Clause Provision Compliance 

Clause 2.7 
Demolition 

The demolition of a building or 
work may be carried out only 
with development consent 

N/A 
The site is vacant of structures.  

Clause 4.1 
Minimum 
Subdivision Lot 
Size 

The size of any lot resulting 
from a subdivision of land is 
not to be less than 300m2. 

 

N/A 
No subdivision is sought. 

Clause 4.3 
Height of 
Buildings 

Maximum height of 15m See Clause 4.6 - Variation 
assessment below. 
A building height of 16.83m is 
proposed.  

Clause 4.4 Floor 
Space Ratio 

Maximum FSR of 1:1 No – see Clause 4.4 discussion 
below. 
The development provides an FSR of 
1.0136:1 (3,833.56sqm/3,782sqm). A 
variation of 51.56m2 is proposed. 

Clause 4.4 Floor Space Ratio Discussion 
Clause 4.4 of the LLEP 2008 prescribes a maximum 1:1 FSR for the site. Based on a site 
area of 3,782m2, being Lot 201 as approved under the subdivision application DA-182/2021, 
a maximum GFA of 3,782m2 is permissible. 
 
The original DA submission was found to vary the development standard due to the 
applicant’s exclusion of the common north-south corridors in both buildings and the relevant 
portions of the waste rooms above ground level. The request for additional information sent 
to the applicant identified these elements not counted in the submitted GFA plan. The 
applicant submitted amended plans following that letter. 
 
The amended application has been found to continue to vary the development standard. A 
calculation plan has been submitted which is illustrated below. 
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When measured, the above calculation plan does not include the floor area associated with 
the waste rooms on each residential level. These areas constitute gross floor area under the 
definition in the LLEP 2008, as waste is only excluded in a basement. 
 
The calculation plan has also omitted the introduced enclosed space on the rooftop of the 
southern building, including a closed off but assumed accessible waste room. To address 
the concern over solar access to communal open space, a rooftop terrace was introduced. 
The lobby associated with this space is labelled as an open breezeway but is enclosed with 
louvres to a fraction of the enclosing walls only. The space is illustrated in Figure 19 further 
in this report and on the elevations in Figures 10-15.  
 
Given the lobby and adjoining waste room are enclosed, they constitute GFA and bring the 
total proposed GFA to 3,820.6m2, a variation of 38.6m2 and 1% over the development 
standard. 
 
Further to the above, the car parking proposed exceeds that of the requirements under 
Guide to the Generating Development by one space. Any car parking in excess of the 
requirements is deemed GFA, further increasing the variation by 12.96m2 to a total of 
51.56m2 (1.36% variation). 
 
A written request under Clause 4.6 to vary the development standard has not been 
submitted with the amended application. Consequently, it is not possible to grant consent to 
the contravention of the development standard. 
 
Notwithstanding this, it is not considered that the site is subject to any environmental 
planning ground to justify the contravention. The proposal is a greenfield development on a 
well sized lot without any irregularities in shape or other constraints that may warrant 
consideration to a variation.  
 
Given the above, the variation to FSR is not supported and forms a reason for the 
recommendation of refusal.  

Clause 4.6 
Exceptions to 
development 
standards 

Provisions relating to 
exceptions to development 
standards 

See Clause 4.6 Discussion Below 
Clause 4.6 request to vary Clause 4.3 
Height of Buildings considered as part 
of this application. 
 
No written request has been received 
from the applicant under the 
provisions of Clause 4.6 of the LEP 
for the variation to the Floor Space 
Ratio Development Standard under 
Clause 4.4 of the LEP and as such 
the consent authority must not grant 
development consent to this 
development application in the 
absence of this request. 

Clause 5.21 
Flood Planning 

Provisions relating to flood 
affected land. 

Complies 
The site is identified as being partly 
within the flood planning area. 
Council’s Floodplain Engineering 
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Section have provided conditions of 
consent.  

Clause 6.5 
Public Utility 
Infrastructure 

Public utility infrastructure must 
be available 

Complies 
The site has or has made suitable 
arrangements to provide public utility 
infrastructure.  

Clause 7.11 
Minimum 
Dwelling Density 

28 dw/Ha Complies 
The proposal is at a dwelling density 
of 104 dw/Ha. 

Clause 7.14 
Minimum 
Building Street 
Frontage 

Development consent must not 
be granted to development for 
the purposes of any of the 
following buildings, unless the 
site on which the buildings is to 
be erected has at least one 
street frontage to a public 
street (excluding service lanes) 
of at least 24 metres: 

- any residential flat building. 

Complies 
All street frontages exceed 24m.  

Clause 7.31 
Earthworks 

Provisions relating to bulk 
earthworks 

Complies 
No bulk earthworks are proposed 
other than those ancillary to the 
development being excavation for the 
proposed basement, which is deemed 
to be acceptable for a proposal of this 
nature. 

 
Clause 4.6 - Exceptions to development standards  
 
(Variation to Clause 4.3 - Height of Buildings) 

 
Clause 4.3 of the Liverpool Local Environmental Plan (LLEP) 2008 states: 
 
“The height of a building on any land is not to exceed the maximum height shown for the 
land on the Height of Buildings Map.” 
 
The subject proposal seeks a variation to the maximum height of buildings contained in 
LLEP 2008. The maximum height of buildings is to be 15m. The subject development is 
applying for an exceedance of building height to a maximum height of 16.83m, as measured 
to the lift overrun on the southern building. The variation is 1.83m, or 12.2% over the 
development standard. The extent of the variation can be found in the figures below. 
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Figure 17: Height Plane of the development showing extent of the building height encroachment 

 

 
Figure 18: Enlarged height plane of the height encroachment 

 
Consequently, pursuant to Clause 4.6 of the LLEP 2008, the applicant has submitted a 
written request seeking a variation to the maximum height of buildings as prescribed by 
Clause 4.3. 
 
The objectives and standards of Clause 4.6 of the Liverpool Local Environmental Plan 
(LEP) 2008 are as follows: 
 
(a) to provide an appropriate degree of flexibility in applying certain development 

standards to particular development, 
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(b) to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 

 
(3) Development consent must not be granted for development that contravenes a 

development standard unless the consent authority has considered a written request 
from the applicant that seeks to justify the contravention of the development standard 
by demonstrating: 
(a) that compliance with the development standard is unreasonable or 

unnecessary in the circumstances of the case, and 
(b) that there are sufficient environmental planning grounds to justify contravening 

the development standard. 
 
(4) Development consent must not be granted for development that contravenes a 

development standard unless: 
(a) the consent authority is satisfied that: 

(i) the applicant’s written request has adequately addressed the matters 
required to be demonstrated by subclause (3), and 

(ii) the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the objectives 
for development within the zone in which the development is proposed to 
be carried out, and  

(b) the concurrence of the Planning Secretary has been obtained. 
 
The applicant submitted a Clause 4.6 Variation Statement to the Height of Buildings 
development standard in order to justify the variation described above. This document 
provides the following justifications based on the merits of the proposal: 
 
Variation to Height of Buildings, Clause 4.3: 
 
Written request addressing why compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the case and that there are 
sufficient planning grounds to justify the contravening of the development standard 
 
(a) Compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case 
 
The applicant has provided the following justification for the contravention of the 
development standard: 
 
Applicant Comment 
 

The matter of Wehbe v Pittwater Council [2007] NSWLEC 827 (21 December 2007) sets 
out five ways in which strict compliance with a development standard can be 
demonstrated to be unreasonable or unnecessary in the circumstances of the case. 
 
The 5 ways are:  
1. if the proposed development proffers an alternative means of achieving the 

[development standard] objective, strict compliance with the standard would be 
unnecessary (it is achieved anyway) and unreasonable (no purpose would be 
served); 
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2. the underlying objective or purpose is not relevant to the development with the 
consequence that compliance is unnecessary; 

3. the underlying objective or purpose would be defeated or thwarted if compliance was 
required with the consequence that compliance is unreasonable; 

4. the development standard has been virtually abandoned or destroyed by the 
Council’s own actions in granting consents departing from the standard and hence 
compliance with the standard is unnecessary and unreasonable  

5. “the zoning of particular land” was “unreasonable or inappropriate” so that “a 
development standard appropriate for that zoning was also unreasonable or 
unnecessary as it applied to that land” and that “compliance with the standard in that 
case would also be unreasonable or unnecessary.  

 
Compliance with a development standard might be shown as unreasonable or 
unnecessary in circumstances where the development achieves the objectives of the 
development standard, notwithstanding non-compliance with the development standard. 
Demonstrating that the development achieves the objectives of the development standard 
involves identification of what are the objectives of the development standard and 
establishing that those objectives are in fact achieved. 
 
Reference should be made to figures 3, 4, and 5 above of this document, for a clear 
understanding of site topography and limited extent of height exceedance.  
 
Strict compliance with the HOB development standard is considered to be unreasonable 
and unnecessary in the circumstances of the case for the following reasons: 
 
The proposal achieves the objectives of the Zone. 
 
As detailed above, this proposal achieves the objectives of the zone. That is, this 
proposal will provide new residential accommodation in the form of two (2) RFB 
developments, in a location accessible to public transport and town centre, where a 
variety of residential accommodation is permitted and such proposal is compatible with 
the existing and approved and desired high density residential development in the 
immediate locality.  
 
The land zoning is identified to specifically assist in meeting the demands for more 
housing and this development proposes a mix of apartment sizes in the form of 1, 2 and 3 
bedroom apartments. The development design and configuration will aid in providing 
broader housing choice for the local community and further opportunities for an integrated 
mix of housing and household types.  
 
The proposal achieves the objective of clause 4.3  
 
As detailed above, this proposal achieves the objectives of the development standard. 
That is, this proposal is designed to be compatible with the desired future character of the 
locality, does not impact on views nor does the built form cause unreasonable levels of 
overshadowing to adjoining premises, and contributes positively to the high quality urban 
form sought by these objectives, in particular along Ardennes Avenue. 
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Council Comment 
 
In response to the applicant’s justification raised above, Council provides the following 
comments:  
 

• The provision of a rooftop communal open space area is supported in principle. While 
the application proposes more than adequate communal open space at the ground 
level, the space is heavily overshadowed by the northern residential flat building and 
will achieve minimal solar access to the useable areas in mid-winter. A rooftop COS 
is, therefore, a suitable measure to achieve a good solar amenity outcome. 
 

• The extent of the variation is limited to the lift overrun and upper portions of the 
enclosed BBQ/lobby and related spaces (e.g. waste room). Numerically, the variation 
is 12.2% above the development standard but the protruding form is an element that 
is only approximately 10% of the size of the roof. Inclusive of the setbacks from the 
street frontages, the additional bulk and scale of the height variation is considered to 
be minimal.  

 

• The protrusion does not result in any notable additional overshadowing to adjoining 
properties. It does impact the land to the southern side Ardennes Avenue, a future 
riparian park, though the extent of additional impact is not significant. 

 

• The development does achieve a generally high quality urban form, notwithstanding 
the contravention of the development standard.  

 

• The contravention serves a better environmental outcome in the provision of a 
communal open space that achieves a high level of amenity to future residents of the 
development.  

 

• No visual or acoustic privacy impacts occur as a consequence of the contravention of 
the development standard.  

 
However, the provision of the communal open space on the roof has resulted in the proposal 
of additional gross floor area over and above the FSR development standard. The applicant 
has not included in their calculations the enclosed lobby adjacent to the lift which includes 
the BBQ. Refer to the extract below. 
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Figure 19: Extract of Roof Plan for Southern Building 

 
While the plans label the area as an ‘open breezeway lobby’, this space is almost entirely 
enclosed and fully roofed. The space does not achieve any criteria to be excluded from the 
calculation of GFA and contributes additional FSR. The application is not supported by a 
Clause 4.6 variation to justify the contravention and, per the discussion on Clause 4.4 earlier 
in this report, would not be supported due to insufficient environmental planning grounds. 
Accordingly, the height of buildings variation incorporates a non-compliant FSR which is not 
supported.  
In this regard, compliance with the height control is not considered to be unreasonable 
where the proposal has not satisfactorily resolved inconsistencies with the relevant planning 
provisions for a development of this nature.    
 
(b) There are sufficient environmental planning grounds to justify contravening the 
development standard 
 
Applicant Comment 
 

Sufficient environmental planning grounds to justify contravening the development 
standard  
 
The term “environmental planning grounds” is not defined in LLEP2008 nor any other 
environmental planning instrument. It is also not defined in the Department of Planning’s 
Guide to Varying Development Standards  
 
Nevertheless, given that demonstration of sufficient environmental planning grounds is a 
separate test under clause 4.6(3) to the test of “unreasonable or unnecessary in the 
circumstances of the case”; and that case law relevant to SEPP 1 such as Wehbe v 
Pittwater Council [2007] NSWLEC 827 (21 December 2007) and Winten Property v North 
Sydney (2001) 130 LGERA 79 deal with demonstration of “unreasonable and 
unnecessary in the circumstances of the case”, it must therefore be concluded that 
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“environmental planning grounds” are a different test which cannot necessarily rely on the 
same methodology as laid down in SEPP 1 relevant Court decisions. 
  
The matter of Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009 (30 January 
2015) provides some helpful guidance on the subject of “environmental planning 
grounds”, however it is in fact limited to defining some factors which are not 
environmental planning grounds. Paragraph 60 of Commissioner Pearson’s decision 
states: 

 
The environmental planning grounds identified in the written request are the public 
benefits arising from the additional housing and employment opportunities that 
would be delivered by the development, noting (at p 5) the close proximity to 
Ashfield railway station, major regional road networks and the Ashfield town centre; 
access to areas of employment, educational facilities, entertainment and open 
space; provision of increased employment opportunities through the ground floor 
retail/business space; and an increase in the available housing stock. I accept that 
the proposed development would provide those public benefits, however any 
development for a mixed use development on this site would provide those benefits, 
as would any similar development on any of the sites on Liverpool Road in the 
vicinity of the subject site that are also in the B4 zone. These grounds are not 
particular to the circumstances of this proposed development on this site. To 
accept a departure from the development standard in that context would not 
promote the proper and orderly development of land as contemplated by the 
controls applicable to the B4 zoned land, which is an objective of the Act (s 5(a)(ii)) 
and which it can be assumed is within the scope of the “environmental planning 
grounds” referred to in cl 4.6(4)(a)(i) of the LEP. (emphasis added)  
 
30. On Appeal in Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 (3 June 
2015), the Court considered whether the Commissioner had erred in law in 
confining environmental planning grounds to those particular to a site or proposed 
development. The Court held at [29] and [30] that this was a matter which the 
Commissioner was entitled to consider in her exercising of discretion:  
 
Turning to the first ground of appeal, it refers to a finding of the Commissioner at 
[60] in relation to the environmental planning grounds identified in the written 
request, as required by cl 4.6(3)(b). The Commissioner concluded that the grounds 
referred to were not particular to the circumstances of the proposed development 
on the particular site. Firstly, it is debatable that this ground of appeal couched as 
the misconstruction of subclause (4)(a)(i) does identify a question of law. The 
Commissioner’s finding, that the grounds relied on in the written report were not 
particular to the circumstances of the proposed development on this particular site, 
is one of fact. That informed her finding of whether the grounds put forward were 
sufficient environmental planning grounds.  
 
To the extent the issue raised can be described as a question of mixed fact and 
law, the Commissioner is exercising a discretion under subclause (4)(a)(i) in relation 
to the written report where the terms in subclause (3)(b) of sufficient environmental 
planning grounds are not defined and have wide import,  

 



116 

LOCAL PLANNING PANEL MEETING  
27 NOVEMBER 2023 

LPP ITEMS 

 

 

 

From this we interpret that particular circumstances of the site or development is an 
appropriate (although not exclusive) filter through which to view the sufficiency of 
environmental planning grounds.  
 
In the absence of a legislative or other definition we adopt a definition for “environmental 
planning grounds” as ‘any matter arising from consideration of either Section 4.15 of the 
EP&A Act 1979 or its Objectives which in the circumstances of the particular development 
on the particular site, warrants variation from the development standard’.  
 
Based on that methodology, the environmental planning grounds which support variation 
to the HOB standard in this instance are: 
  
Environmental Planning Ground 1 – Negligible amenity or visual impacts  
 
Numerically, the HOB for maximum building height exceedance is not considered 
excessive or unreasonable in the context of the site or surrounding locality. This is 
especially the case given that the overall scheme provides appropriately sized buildings 
complying with setbacks and providing overwhelmingly complying deep soil and 
communal open space. 
 
It is argued that the exceedance in height does not cause unreasonable impact and 
satisfies the objectives of the standard, and any impact on the adjoining land to the south 
is demonstrated in accompanying shadow diagrams, as primarily shadows over a road 
reserve. As such, it is considered that the particular design delivers appropriate and 
sufficient environmental planning grounds to support the additional HOB, which is 
proposed.  
 
Environmental Planning Ground 2 – Street Character  
 
The proposed development represents an excellent design outcome consistent with the 
desired intensity of urban development along Ardennes Avenue (as per the Edmondson 
Park Character Area Statements). The particular design, in the context of this particular 
site means that the excess HOB is not perceived from the public domain given that the 
protruding elements of the building through the 15m plan are primarily located well within 
the floor plates and are setback from boundaries. It therefore does not have any adverse 
impact on the streetscape or urban form otherwise anticipated by the controls.  
 
Furthermore, the environmental planning grounds which support variation to the standard 
in this instance are that the particular design in the context of this particular site means 
that the non-complying building height is not obvious and therefore does not have 
adverse effects on the streetscape or urban form otherwise anticipated by the controls. 
The HOB exceedance allows for the achievement of each of the zone and HOB 
objectives. 
 
Public Interest  
 
The proposed development will be in the public interest because it is consistent with the 
objectives of clause 4.3 and the objectives of the zone. As the Court recently reminded in 
Initial Action (2018) at [26] – [27], this is what is required, rather than broad statements 
about general ‘public interest’ considerations at large.  
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The arguments outlined earlier in relation to consistency with clause 4.3, R1 zone 
objectives of the LLEP 2008 are relied upon as detailed above.  

 
Council Comment 
 
The height of buildings variation incorporates some of the excess gross floor area in the 
proposed development. As there is a lack of evidence to suggest that there are sufficient 
environmental planning grounds to justify the FSR contravention, it is considered that the 
likely impacts of the proposal have not been entirely and appropriately considered or 
resolved by the applicant. Accordingly, the applicant has not demonstrated that there are 
sufficient planning grounds to justify contravening Clause 4.3 – Height of Buildings where it 
contains unsupported GFA. 
 
Consistency with objectives of the development standard Clause 4.3 Height of 
Buildings 
 
The objectives of Clause 4.3 and assessment are as follows: 
 

(a) to establish the maximum height limit in which buildings can be designed 
and floor space can be achieved, 

(b) to permit building heights that encourage high quality urban form, 
(c) to ensure buildings and public areas continue to receive satisfactory 

exposure to the sky and sunlight, 
(d) to nominate heights that will provide an appropriate transition in built form 

and land use intensity. 
 
Applicant Comment 
 
With respect to the objectives of the development standard it is argued that this proposal 
satisfies the objectives. That is, the proposal:  
 

• is designed to be compatible with the desired future character of the locality being 
within a four (4) storey built form which complies with SEPP 65 design principle 
requirements in ensuring excellent amenity to future occupants. The development 
has been guided by the design input that has informed the proposed building 
envelope which has resulted in a proposed built form that responds to the site 
topography and the three (3) bounding roads, while respecting existing and future 
development on adjoining allotments and not unreasonably impacting on their 
development potential.  
 
In doing so the proposed development contributes positively to the high quality urban 
form sought by these objectives, in particular along Ardennes Avenue.  

 

• does not impact on views nor does the built form cause unreasonable levels of 
overshadowing to adjoining premises or dwellings within the development, than what 
is anticipated in the locality by that development standard and corresponding 
development controls.  
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Council Comment 
 
In response to the objectives of the development standard, Council has provided the 
following comments as to the consistency with the objectives: 
 

• The contravention of the height of buildings development standard achieves an 
improved amenity outcome for residents through access to a rooftop COS. However, 
the additional floor area is not consistent with the objective as it is floor space not 
contained within the height limit.  

• The proposal is generally considered to be a high-quality urban form. However, the 
proposal is not supported for the additional floor area contravening the FSR standard 
which protrudes above the height limit.  

• The height contravention does not notably affect exposure to sky or sunlight for 
public areas and there is no anticipated impact on other buildings in this regard. 

• The protrusion into the building height is located on the southern end of the site 
which has a limited interface with the surrounding lower density (e.g. single and two 
storey) dwellings and attached dwellings. No residential development will be erected 
on the land to the south as it is zoned RE1 Public Recreation. Consequently, the 
contravention of the height maintains an appropriate transition in terms of number of 
storeys. The addition of floor area over and above the development standards of 
height and FSR together is not considered to achieve consistency with the objective.  

 
Given the above, it is not agreed that the proposal is consistent with the objectives of Clause 
4.3. 
 
Consistency with objectives of the zone – R1 General Residential 
 

• To provide for the housing needs of the community. 

• To provide for a variety of housing types and densities. 

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

• To ensure that housing densities are broadly concentrated in locations accessible to 
public transport, employment, services and facilities. 

• To facilitate development of social and community infrastructure to meet the needs of 
future residents. 

 
Applicant Comment 
 
It is considered that this proposal satisfies the relevant zone objectives. That is, this proposal 
will provide new residential accommodation in the form of two (2) RFB developments in a 
location accessible to public transport and town centre, where a variety of residential 
accommodation is permitted and such proposal is compatible with the existing and approved 
and desired high density residential development in the immediate locality.  
 
The land zoning is identified to specifically assist in meeting the demands for more housing 
and this development proposes a mix of apartment sizes in the form of 1, 2 and 3 bedroom 
apartments. The development design and configuration will aid in providing broader housing 
choice for the local community and further opportunities for an integrated mix of housing and 
household types.  
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Upon review of the development design and the land zoning objectives there is little doubt 
that development of the subject site as proposed will satisfy the relevant R1 zone objectives. 
 
Council Comment 
 
It is generally agreed that the proposed variation maintains consistency with the zone 
objectives for the reasons articulated by the applicant insofar as to the provision of housing, 
unit mix and location of the site are acceptable. It is not, however, agreed that the proposed 
housing density is acceptable as the proposal unacceptably varies FSR and thus provides 
for a housing density above what was intended for the land.  
 
Conclusion 
 
The application has an unresolved issue with non-compliant FSR. The introduction of the 
communal open space on the rooftop included an enclosed lobby area that has not been 
included in the applicant’s GFA calculation. The calculation has also continued to exclude 
garbage rooms on all levels outside of the basement, an issue raised in the request for 
additional information made during the assessment of the application. The result is a 
variation that has not been supported with a Clause 4.6 and is not supported generally. 
There is no site constraint that warrants the FSR variation. 
 
The above issue directly effects height variation, as elements contributing to the unresolved 
FSR issue breach the height plane. The rooftop communal open space is supported in 
principle. It is not, however, supported to vary the FSR development standard to achieve this 
outcome.  
 
The Clause 4.6 variation to the Clause 4.3 Height of Buildings is therefore not agreed to be 
acceptable, is not in the public interest and the application is recommended for refusal.   
 
6.2 Section 4.15(1)(a)(ii) - Any Draft Environmental Planning Instrument  

There are no draft Environmental Planning Instruments which apply to the development. 
 
6.3 Section 4.15(1)(a)(iii) - Any Development Control Plan  

(a)  Liverpool Development Control Plan (LDCP) 2008 
 
The proposed development is subject to the Liverpool Development Control Plan 2008 
(LDCP) 2008. The proposed subdivision has been assessed under the following Parts of the 
LDCP 2008: 
 

• Part 1 of the LDCP 2008, which covers general controls relating to all types of 
development within the Liverpool LGA; 

• Part 2.11: Land Subdivision and Development in Edmondson Park. 
 

The following table provides an assessment of the proposal against the relevant provisions 
of the LDCP 2008 which propose variations that are deemed to be acceptable or that form 
part of the reasons for refusal for the proposed development. 
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LDCP 2008 - Part 1 General Controls for all Development 
 

Development 
Control 

Provision Comment Complies 

Section 27. 
Social Impact 
Assessment 

Provisions relating to 
social impact. 

A Social Impact Comment is 
required for any residential flat 
building with 20 or more units. 
The Comment was requested 
in the RFI but was not 
submitted.  

No 

 
Part 2.11 Land Subdivision and Development in Edmondson Park 
 

Development 
Control 

Provision Comment Complies 

1.1 Indicative 
Layout 

All development is to be 
undertaken generally in 
accordance with the 
Indicative Layout Plan.  

The site planning deviates 
from the ILP as no central 
laneway is proposed. This 
matter was assessed under 
DA-182/2021. Refer to 
discussion below.   

Complies 
on merit – 
refer to 
discussion 
below  

Indicative Layout Plan Discussion 
An extract of the relevant section of the ILP is illustrated below. 
 

 
The site is identified in the image above in the orange outline. The site was intended to 
accommodate a continuation of Bartle Lane further westward. The proposal, however, seeks 
two residential flat buildings with communal open space in-between in the area identified for 
the laneway. 
 
The deletion of the laneway was contemplated as part of the previous development application 
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Development 
Control 

Provision Comment Complies 

for subdivision and road construction under DA-182/2021. The assessment report for that 
application acknowledges the adjoining landowners agreed to the changes being proposed to 
the ILP. Consequently, no concern was raised with the deviation, and the laneway was not 
required to be constructed. 
 
The current application is acceptable on the grounds of consistency with the ILP. 

3. Controls for Residential Development in Urban Areas (28 Dwellings/Hectare) and 
Residential Flat Buildings 

3.4 Landscaped 
Area and Private 
Open Space 

Clothes drying facilities 
must be provided. Clothes 
drying areas should not be 
visible from a public place. 

No areas are shown for clothes 
drying facilities. However, this 
could be resolved by condition 
of consent to provide solid 
balustrades to a portion of 
balconies to screen clothes 
drying areas. 

Can comply 
by condition 

3.5 Building 
Design and 
Streetscape 

All staircases should be 
internal.  
 
 
 
 
 
 

Partially external stairs are 
proposed for the fire stairs to 
both buildings. The northern 
building stairs are not visible 
from the public domain. The 
southern building stairs are 
visible from Ardennes Avenue. 
The stairs are substantially 
setback and are not 
considered to be a detrimental 
element to the presentation, 
being a modest component of 
the façade.  

Considered 
Acceptable 
 
 
 
 
 
 
 
 
 
 
 

3.6 Car Parking 
and Access 

Visitor car parking shall be 
located between any roller 
shutter door and the front 
boundary. 
 
 

The visitor spaces are 
generally consolidated 
together but are not between a 
roller shutter. No concern is 
raised as they are within the 
basement and are able to be 
accessed by visitors. 

Considered 
Acceptable 
 
 
 
 

 
The proposal is considered to be generally consistent with the key controls outlined in the 
LDCP 2008. All relevant compliance tables for the LDCP 2008 can be found in Report 
Attachment 2. 
 
6.4 Section 4.15(1)(a)(iiia) - Planning Agreements 
 
There are no Planning Agreements which apply to the development. 
 
6.5 Section 4.15(1)(a)(iv) - The Regulations 
 
The Environmental Planning and Assessment Regulation 2021 requires the consent 
authority to consider the provisions of the National Construction Code. The applicant 
submitted a BCA report that identified shortfalls in compliance. It was requested by Council’s 
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Building officer to resolve these non-compliances and provide an amended BCA report to 
confirm compliance with the NCC. No amended report was received. As such, the 
application is recommended for refusal in part on this ground. 
 
6.6 Section 4.15(1)(b) - The Likely Impacts of the Development  
 
(a) Natural Environment 
 
Impacts on the natural environment have been assessed as part of the development 
application. The proposal is unlikely to result in any detrimental impact on the natural 
environment surrounding the subject sites, or to any endangered and non-endangered 
species of flora and fauna. 
 
(b) Built Environment 
 
The proposed development will have a minor impact on the built environment. The site is on 
land zoned for the proposed residential flat buildings and has prescribed development 
standards for a four storey development (15m height, 1:1 FSR). The development is 
generally compliant with the ADG and LDCP 2008 and is of a design that would exhibit a 
high-quality urban form subject to resolution of outstanding issues.   
 
The proposal contravenes both the height of buildings and floor space ratio development 
standards. The height of buildings contravention is partly occurring due to the non-compliant 
FSR and is not supported. The FSR variation proposed has not been supported with a 
Clause 4.6 variation request. Notwithstanding the absence of a written request under Clause 
4.6 of the LEP, a variation is not supported generally and was advised to the applicant 
during the assessment.  
 
Subject to the resolution of these issues, the application may be supportable. In the current 
form, the proposal is not supported from the built environment perspective.  
 
(c) Social Impacts 
 
The proposed development would have a positive social impact in the area through 
increasing housing choice in the locality. The proposal does incorporate a suitable unit mix 
close to retail services and public transport options. Subject to resolution of outstanding 
issues, it is considered that the proposal is unlikely to generate any unreasonable social 
impacts on the surrounding area. 
 
(d) Economic Impacts 
 
The short term positive economic impacts development that results from construction 
spending and employment opportunities generated during the construction phase are 
generally recognised. Other, more enduring impacts should come as the local population 
increases and use local shops and services. 
 
6.7 Section 4.15(1)(c) - The Suitability of the Site for the Development  

The site is considered to be suitable for a residential flat building development. The proposal 
is generally compliant with the provisions of the LLEP 2008, the relevant Environmental 
Planning Instruments, the Apartment Design Guidelines and LDCP 2008, except where 
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variations are proposed and not supported as outlined in this report. The identified variations 
(particularly to height and FSR) have been considered and are not supported and are 
sufficient to warrant a recommendation for refusal. 
 
6.8 Section 4.15(1)(d) - Any submissions made in accordance with the Act or the 

Regulations  
 
(a) Internal Referrals  
 
The following comments have been received from Council’s Internal Departments:  
 

DEPARTMENT COMMENTS 

Building Referral was deferred requesting amendments to the plans in 
alignment with the submitted BCA Report to address identified 
non-compliances and to submit an updated BCA Report once 
addressed. A report was not submitted. Matter remains 
unaddressed.  

Flooding Supported, subject to conditions of consent 

Land Development Engineering Supported, subject to conditions of consent 

Landscaping Supported, subject to conditions of consent 

Traffic  Supported, subject to conditions of consent 

Waste Management Supported, subject to conditions of consent 

 
(b) External Referrals  
 

AGENCY COMMENTS 

Natural Resources Access Regulator Controlled Activity Approval and referral not required. Works 
are more than 40m from the top of bank of the watercourse.  

Rural Fire Services Comments provided with requirements for bushfire 
protection measures. 

 
(c) Community Consultation  
 
The Development Application was advertised between 1 September and 30 September 
2021 in accordance with Liverpool Community Participation Plan 2019. One (1) submission 
was received. The concerns raised by the submissions include the following: 
 

• Privacy and overlooking, 

• Bulk and scale.  
 
ISSUE 1: Privacy and overlooking 
 
The proposed development provides an acceptable outcome in terms of impacts on the 
privacy of neighbouring properties. The proposal is compliant with its building setbacks and 
building separation requirements under the LDCP 2008 and ADG as discussed within this 
report.  
 
Balconies and living rooms are generally oriented to the roadways which, with the larger 
setbacks and separation over the roads, have limited privacy consequences. There are no 
internal visual privacy concerns, noting compliant separation is proposed. 
 



124 

LOCAL PLANNING PANEL MEETING  
27 NOVEMBER 2023 

LPP ITEMS 

 

 

 

Therefore, it is considered there are negligible impacts from the privacy and overlooking 
perspective.  
 
ISSUE 2: Bulk and Scale 
 
The proposal for a four-storey residential flat building is supported in principal. As all 
residential floor area is located below the height of buildings development standard, a four-
storey form is within the desired future character of the land. The generally larger than 
required setbacks to the streets and the roadways provide the suitable transition from 4 to 1 
and 2 storey development. 
 
The proposal does vary the height and FSR development standards and thus has a larger 
bulk and scale that was envisioned. There is no site constraint to warrant the contravention 
to FSR including the varying floor area located above the building height and as such the 
application is recommended for refusal.  
 
6.9 Section 4.15(1)(e) - The Public Interest  
 
The proposed development is permisisble within the zoning of the land and would represent 
a high quality development for the locality. The development provides additional housing 
opportunities within close proximity to employment opportunities, services and public 
transport. However, given the assessment undertaken and the variations to the height of 
buildings and floor space ratio development standards the proposal is considered not to be 
in the public interest and approval of the development would set an undesirable precedent 
for similar inappropriate development. 
 
7. DEVELOPMENT CONTRIBUTIONS 
 
A Section 7.11 Development Contribution would be applicable to the proposed development 
in accordance with the Liverpool Contributions Plan 2008 – Edmondson Park if the 
application was to be recommended for approval. 
 
8. CONCLUSION 
 
The application has been assessed having regard to the provisions of Section 4.15 of the 
EP&A Act 1979, and the Environmental Planning Instruments, including the applicable State 
Environmental Planning Policies, LLEP 2008, LDCP 2008, and the relevant codes and 
policies of Council. 
 
The proposed development is not supported due to the contravention of the height of 
buildings and floor space ratio development standards. Based on the assessment of the 
application, it is recommended that the application be refused subject to the imposition of 
conditions. 
 

9. RECOMMENDATION 

 
That Development Application DA-639/2021 seeking approval for the construction of two x 4-
storey residential flat buildings comprising 39 residential apartments, with one level of 
basement car parking, and associated landscaping and site works, be refused.  
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ATTACHMENTS 

 
1. Apartment Design Guide Compliance Table 

2. Liverpool Development Control Plan 2008 Compliance Tables 

3. Plans of the Proposal - Confidential 

4. Clause 4.6 Variation Application to Height 

5. Design Excellence Panel Meeting Minutes - Confidential 

6. Draft Reasons for Refusal  
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