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MATTERS FOR THE  
LOCAL PLANNING PANEL’S  

DETERMINATION 
 
 
 
 

Monday, 30 March 2026 
 
 
 

ONLINE VIA MS TEAMS 
 
 

Commencing at 2:00 PM 
 

Microsoft Teams meeting 
Join: https://teams.microsoft.com/meet/42223373496607?p=AXQGgV1luWQRdlEutJ 

Meeting ID: 422 233 734 966 07 
Passcode: XJ2Cf62R 

 
Need help? | System reference 

Dial in by phone 
+61 2 9161 1229,,516279253# Australia, Sydney 

Find a local number 
Phone conference ID: 516 279 253# 

 
 

Submissions by the applicant and concerned parties will be considered at the 
meeting. A concerned party is deemed to be a person who has made a written 
submission in respect to the application. The Panel shall, upon request, hear 
submissions from persons who identify prior to a meeting that they wish to make a 
submission to be considered by the Panel. Presentations to the Panel by the 
applicant and concerned parties shall be restricted to 3 minutes each. The Panel 
Chairperson has the discretion to extend the period if considered appropriate. 
 
Should you wish to address the Panel, please advise Amanda Merchant, Panel 
Support Officer on 8711 7712, by 4pm, Thursday 26th March 2026. 
 
For further information relating to the Local Planning Panel please refer to Council’s 
web page: 
 
Liverpool Local Planning Panel / Liverpool City Council (nsw.gov.au) 

 

  

 



 

 

 

 

 

ORDER OF BUSINESS 
 

 

 

ITEM No. SUBJECT 

 

PAGE No. 

1 

DEVELOPMENT APPLICATION DA-435/2025 

 

DEMOLITION OF EXISTING STRUCTURES AND STAGED 

SUBDIVISION OF TWO EXISTING ALLOTMENTS INTO A 

TORRENS TITLE SUBDIVISION OF 102 RESIDENTIAL 

LOTS IN TWO (2) STAGES AND CONSTRUCTION OF 

ROADS AND ASSOCIATED CIVIL WORKS, INCLUDING 

DRAINAGE DISCHARGE OVER COUNCIL OWNED LAND 

AND INTO A CREEK.  

 

THE STAGING IS AS FOLLOWS: STAGE 1 - SUBDIVISION 

INTO 80 TORRENS TITLE LOTS, BEING 79 RESIDENTIAL 

LOTS AND ONE RESIDUE LOT (LOT 80), CREATION OF 

ROADS AND DRAINAGE, CIVIL WORKS, AND DEMOLITION 

OF EXISTING DWELLINGS AND OUTBUILDINGS. STAGE 2 

- SUBDIVISION OF RESIDUE LOT 80 (FROM STAGE 1) 

INTO 23 TORRENS TITLE RESIDENTIAL LOTS  

 

THE PROPOSAL IS IDENTIFIED AS INTEGRATED 

DEVELOPMENT REQUIRING APPROVAL FROM NSW 

RURAL FIRE SERVICES UNDER THE RURAL FIRES ACT 

1997.  

 

THE APPLICATION IS NOMINATED INTEGRATED 

DEVELOPMENT REQUIRING APPROVAL FROM THE DPE - 

WATER UNDER THE WATER MANAGEMENT ACT 2000.  

 

LOT 20, SECTION 1, DEPOSITED PLAN 2756, LOT 2 

DEPOSITED PLAN 1305255 & LOT 1 DEPOSITED PLAN 

1305225 – 10 KELLY STREET  

 

4, 6 & 10 KELLY STREET, AUSTRAL 

5 - 66 

 

 

 

 

 

 

 

 

 



 

 

 

ITEM No. SUBJECT 

 

PAGE No. 

2 

DEVELOPMENT APPLICATION DA-866/2022/B 

 

MODIFICATION TO DEVELOPMENT CONSENT DA-

866/2022. UNDER SECTION 4.55 (2) OF THE 

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 

1979, TO:  

1. SEEK CONSENT FOR FUTURE USE OF ALL 

EXISTING UNAUTHORISED BUILDING WORKS 

THAT DEVIATE FROM THE EXISTING 

DEVELOPMENT CONSENT DA-866/2022, AND 

2. NEW ALTERATIONS AND ADDITIONS TO THE 

EXISTING DWELLING 

LOT 102 DP 1007447 

50 ROSEWOOD AVENUE, PRESTONS 

67 - 160 
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Item Number: 1 

Application Number: Application No. DA-435/2025 

Proposed 

Development: 

Demolition of existing structures and staged subdivision of two 

existing allotments into a Torrens Title Subdivision of 102 residential 

lots in two (2) stages and construction of roads and associated civil 

works, including drainage discharge over Council owned land and into 

a creek.  

 

The staging is as follows: Stage 1 - Subdivision into 80 Torrens title 

lots, being 79 residential lots and one residue lot (Lot 80), creation of 

roads and drainage, civil works, and demolition of existing dwellings 

and outbuildings. Stage 2 - Subdivision of residue lot 80 (from Stage 

1) into 23 Torrens Title residential lots  

 

The proposal is identified as Integrated Development requiring 

approval from NSW Rural Fire Services under the Rural Fires Act 

1997.  

 

The application is Nominated Integrated Development requiring 

approval from the DPE - Water under the Water Management Act 

2000.  

Property Address 4, 6 & 10 Kelly Street, Austral 

Legal Description: Lot 1 Deposited Plan 1305225 – 10 Kelly Street  

Lot 2 Deposited Plan 1305255 – 6 Kelly Street 

Lot 20, Section 1, Deposited Plan 2756 – 4 Kelly Street 

Applicant: R.S. Canceri Pty Limited 

Cost of Works: $5,586,127.00 

Recommendation: Refusal  

Assessing Officer: Darren Laybutt – GAT & Associates 
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1 EXECUTIVE SUMMARY  

Council has received a Development Application (DA No. DA-435/2025) seeking consent for 

the demolition of existing structures and staged subdivision of two existing allotments into a 

Torrens Title Subdivision of 102 residential lots in two (2) stages and construction of roads 

and associated civil works, including drainage discharge over Council owned land and into a 

creek at 4, 6 and 10 Kelly Street, Austral.  

 

The staging is as follows:  

 

• Stage 1 - Subdivision into 80 Torrens title lots being 79 residential lots and one 

residue lot (Lot 80), creation of roads and drainage, civil works and demolition of 

existing dwellings and outbuildings.  

• Stage 2 - Subdivision of residue lot 80 (from Stage 1) into 23 Torrens Title residential 

lots.  

The proposal is identified as Integrated Development requiring approval from NSW Rural 

Fire Services under the Rural Fires Act 1997.  

 

The application is Nominated Integrated Development requiring approval from the DPE-

Water under the Water Management Act 2000.  

 

The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with 

the Local Planning Panels Direction – Development Applications and Applications to Modify 

Development Consent, endorsed by the Minister for Planning and Public Spaces on 30 June 

2020, as the development falls in the categories of: 

   

Conflict of interest. 

Development for which the applicant or land owner is: 

(a) The Council 

 

Liverpool City Council is the landowner of 4 Kelly Street, Austral, on which the proposal 

seeks to undertake drainage-related works and proposes to discharge stormwater through 

the property and into Bonds Creek.   

 

The site is zoned R2 Low Density Residential, E2 Environmental Conservation, and E4 

Environmental Living pursuant to Appendix 4 Liverpool Growth Centres Precinct Plan in 

State Environmental Planning Policy (Precincts—Western Parkland City) 2021. The proposal 

is permissible with consent. 

 

The application was notified in accordance with the Liverpool Community Participation Plan 

2025 between 22 October and 19 November 2025. No submissions were received.  
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An additional information request dated 9 December 2025 was issued to the applicant, 

raising a number of internal referral and planning questions and issues. A preliminary 

response to the request was received on 19 December 2025. A Class 1 Appeal to the Land 

and Environment Court commenced on 24 December 2025.  

 

As no formal lodgement of additional information was received in response to the matters 

raised in the request for additional information, pursuant to Section 36(5)(a) of the 

Environmental Planning and Assessment Regulation 2021, the application is determined 

based on the originally submitted documents.  

 

The key issues of the application relate to:  

• Contamination: A Detailed Site Investigation (DSI) was submitted for 6 and 10 Kelly 

Street and 4 Kelly Street. However, Section 4.6(2) of State Environmental Planning 

Policy (Resilience and Hazards) 2021 states that the consent authority must consider 

a Preliminary Site Investigation (PSI). As the DSI did not contain a PSI and a 

separate PSI was not submitted, Section 4.6(2) is not properly addressed. 

Consequently, the application cannot be supported.  

• Ecology: The site contains Existing Native Vegetation, and the eastern part of the site 

is not biodiversity certified land. Due to the works proposed within the uncertified 

land, an ecological assessment was necessary. The Biodiversity Development 

Assessment Report submitted with the application was not submitted within 14 days 

of its certification (as required by Section 6.15 of the Biodiversity Conservation Act 

2016), referenced an outdated civil design which omitted pipes running through the 

uncertified land, and additional information was found to be required by Council’s 

Biodiversity officer, including a Vegetation Management Plan. In the absence of a 

complete assessment of the ecological issues and satisfaction of relevant sections of 

the Act, the application is not supported.  

• Endeavour Energy/drainage conflict: Endeavour Energy were referred the application 

as a transmission easement runs through the eastern side of the property. A 

compensatory flood storage basin is proposed within the easement. Endeavour 

Energy objected to the basin as it appears to conflict with their plans to duplicate the 

electricity infrastructure, among other reasons. Resolution of the potential conflict 

between Endeavour Energy’s infrastructure and the drainage works is necessary 

before determination. 

• Earthworks: It is proposed to fill the land up to (approximately) 2.5m within the R2 

Low Density Residential zoned land. It has not been clearly established that the fill is 

necessary to deal with flooding or drainage matters. Given that the proposed lots 

fronting Kelly Street will have slopes of up 1.2m-1.8m, the character of the area will 

be transformed, and future dwellings may be unnecessarily constrained by a 

topography issue. Further justification is deemed required to establish the fill as 

strictly necessary.  
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• Insufficient information: Due to no response received to the request for additional 

information, the application generally has inadequate information to fully assess the 

development and all required matters under Section 4.15 of the Environmental 

Planning and Assessment Act 1979. Consequently, the application is recommended 

for refusal.  

The Development Application has been assessed pursuant to the provisions of the 

Environmental Planning and Assessment (EP&A) Act 1979. Based on the assessment of the 

application, it is recommended that the application be refused for the reasons outlined in 

Attachment A. 

 

2 SITE DESCRIPTION AND LOCALITY 

2.1 The site  

 

The subject site consists of two (2) rectangular allotments of land known as 6 and 10 Kelly 

Street, Austral, and are respectively legally defined as Lots 2 and 1 in Deposited Plan 

1305225. The land is located on the northeastern corner of Kelly Street and Tenth Avenue. 

Refer to Figure 1.   

 

Additional works are also proposed on a lot to the northeast of the site commonly known as 

4 Kelly Street and legally defined as Lot 20, Section 1, Deposited Plan 2756. This land is 

owned by Liverpool City Council.  

 

The site area is approximately 6.152ha, with a frontage of 183.525m to Kelly Street and 

secondary street frontage of 335.43m to Tenth Avenue.   
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Figure 1: Aerial view of the site, with the site bounded in orange and Council/drainage land in green 

(Source: SDT Explorer) 

 

The existing improvements include: 

• 6 Kelly Street: A single-storey dwelling with several outbuildings and rural industry-

related storage. A significant stand of trees is also present on the northern and 

eastern side of the property. 

• 10 Kelly Street: Largely vacant with minimal vegetation. It is noted a dwelling house 

and associated outbuildings were demolished on this site in 2022.  

A transmission easement approximately 30m wide runs north-south on the eastern end of 

the site.  

 

The land slopes toward the northeast with a level difference of approximately 1m along the 

northern and southern boundaries, and 2m from southwest to northeast (RL 62.92 to RL 

60.67).  

 

The land is identified as flood and bushfire prone land, and is biodiversity certified in the 

western portion and uncertified in the east.  

 

2.2 The locality 
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The subject site is located on the corner of Kelly Street and Tenth Avenue, with land to the 

west and southwest already developed or currently under development for low-density 

residential uses as part of the South West Growth Centre. The majority of new dwellings are 

two storeys, with some single-storey.  

 

Remnant rural residential or industrial purposes remain along Kelly Street to the north of the 

site, along Tenth Avenue, and to the eastern side of Kelly Street to the south. 

 

The property is situated approximately 1.3km west of the Austral Post Office and Austral 

Public School, 900m from Craik Park, and 750m north of the future / under construction 

Austral Plaza Shopping Centre. The locality of the site is demonstrated in Figure 2.  

 

 
Figure 2: Locality Aerial (Source: SDT Explorer) 

 

Site 

Future Austral Plaza 

Craik Park 

Fourth Ave 

Bonds Creek 

Austral 

Public 

School 

Austral 

Post 

Office 
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2.3 Photos of the Site and Surroundings  

 

Figure 3: View of the site from the southeastern corner on Tenth Avenue 

 

 

Figure 4: View north of the transmission easement from the southeastern frontage on Tenth Avenue 
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Figure 5: View west along Tenth Avenue, including industrial use south of the site to the left of image 

 

Figure 6: View toward the site and existing structures and cranes at from Tenth Avenue 
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Figure 7: View of 10 Kelly Street from the corner of Kelly Street and Tenth Avenue 

 

 

Figure 8: View of Kelly Street north, with the site (and trees on the site) to the right of image 
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Figure 9: View of the existing dwelling and outbuildings on 6 Kelly Street 

 

Figure 10: View northward of Kelly Street in front of the site 

 



15 

LOCAL PLANNING PANEL MEETING  

30 MARCH 2026 

LPP ITEMS 

 

 

 

 

Figure 11: View of the drainage channel running along the northern extent of the site 

 

 

Figure 12: View toward the under construction subdivision to the west of the site on Kelly 

Street and toward developed land at (and west and south) of the intersection of Kelly and 

Tenth 
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3 BACKGROUND/HISTORY 

• There is no application history on Council’s tracking system for 4 or 6 Kelly Street.  

• A Pre-Development Application (Pre-DA) Meeting was held on 29 July 2020 for a 

subdivision application solely on 10 Kelly Street, Austral. 

  

• The subject development application was submitted on 14 October 2025.  

• Internal and external referrals were initiated following acceptance of the application. 

• The application was notified from 22 October to 19 November 2025. 

• A request for additional information was issued on 9 December 2025. 

• A Class 1 appeal commenced on 24 December 2025.  

 

4 DETAILS OF THE PROPOSAL 

The development application was submitted seeking consent for the demolition of existing 

structures and staged subdivision of two existing allotments into a Torrens Title Subdivision 

of 102 residential lots in two (2) stages and construction of roads and associated civil works, 

including drainage discharge over Council owned land and into a creek at 4, 6 and 10 Kelly 

Street, Austral.  

 

The subdivision works occur on 6 and 10 Kelly Street, with drainage works only on 4 Kelly 

Street. 

 

The staging of the application is stated as:  

• Stage 1 - Subdivision into 80 Torrens title lots being 79 residential lots and one 

residue lot (Lot 80), creation of roads and drainage, civil works and demolition of 

existing dwellings and outbuildings.  

• Stage 2 - Subdivision of residue lot 80 (from Stage 1) into 23 Torrens Title residential 

lots  

A more detailed description of the works is:  

• The existing structures are to be demolished.  

• All trees in the biodiversity certified land are to be removed. 

• Stage 1 works: 

o Earthworks, primarily fill of up to approximately 2.5m.  

o Road construction:  

▪ Construction of 3 new roads (Apus Street, Sculptor Crescent and 

Deneb Crescent) with temporary connection from Sculptor Crescent to 

Tenth Avenue 

▪ Half-width reconstruction of Kelly Street.  
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o Construction of drainage and other infrastructure, including a compensatory 

flood storage and flocculation basin in the transmission easement and on 

Proposed Lots 76-78, drainage pipe along the northern boundary, tailout drain 

through 4 Kelly Street to discharge into Bonds Creek. 

o Subdivision into 79 residential lots and one (1) residual lot, with: 

▪ 73 x R2 Low Density Residential zoned lots between 300.2m2 and 

555.9m2. 

▪ 6 x E2 Environmental Conservation and E4 Environmental Living 

zoned land between 2,501m2 and 3,981m2.  

• Stage 2 works: 

o Earthworks. 

o Road construction: 

▪ Half-width reconstruction of Tenth Avenue and at the intersection of 

Kelly Street and Tenth Avenue. 

▪ Complete connection between Sculptor Crescent and Tenth Avenue.  

o Subdivision of the residual lot into 23 residential lots, with: 

▪ 22 x R2 Low Density Residential zoned lots between 300.1m2 and 

397.6m2. 

▪ 1 x E2 Environmental Conservation and E4 Environmental Living of 

2,514m2.  

The proposed lots are generally rectangular except on corner sites and those adjoining 

Sculptor Crescent due to the curved road design from the Indicative Layout Plan. 

 

Refer to the subdivision and engineering plans in Figures 13 to 16.  

4.1 
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Key Development Plans 

 

 
Figure 13: Stage 1 Subdivision Plan (Source: R. S. Canceri) 

 
Figure 14: Stage 2 Subdivision Plan (Source: R. S. Canceri) 
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Figure 15: Stage 1 Engineering Plan Showing Proposed Centrelines and Sections Through 

Basin & Tailout (Source: R S. Canceri Pty Ltd) 

 

 
Figure 16: Stage 2 Engineering Plans Showing Proposed Centrelines (Source: R. S. 

Canceri) 
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5 STATUTORY CONSIDERATIONS 

5.1 Relevant matters for consideration 

 

The planning instruments/policies applicable to the proposed development are as follows: 

 

Environmental Planning Instruments (EPI’s) 

• Biodiversity Conservation Act 2016. 

• Rural Fires Act 1997 

• State Environmental Planning Policy (Resilience and Hazards) 2021 

• Chapter 4 Remediation of Land 

• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

• Chapter 2 Vegetation in Non-Rural Areas 

• Chapter 6 Water Catchments 

• State Environmental Planning Policy (Transport and Infrastructure) 2021 

• Chapter 2 Infrastructure 

• State Environmental Planning Policy (Precincts—Western Parkland City) 2021 

• Chapter 3 Sydney Region Growth Centres 

▪ Appendix 4 Liverpool Growth Centres Precinct Plan 

 

Development Control Plan 

 

• Liverpool Growth Centres Precincts Development Control Plan 

 

Contributions Plans 

• Austral and Leppington North Contribution Plan 2021 applies to all development 

pursuant to Section 7.11 of the EPA & Act.   

 

6 ASSESSMENT  

The development application has been assessed in accordance with the relevant matters of 

consideration prescribed by Section 4.15 Evaluation of the EP&A 1979 and the 

Environmental Planning and Assessment Regulation 2021, as follows:  
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6.1 Section 4.15(1)(a)(i) – Any Environmental Planning Instrument  

(a) Biodiversity Conservation Act 2016 

 

Pursuant to Section 7.7 of the Biodiversity Conservation Act 2016 (BC Act), a development 

that is likely to significantly affect threatened species must be accompanied by a biodiversity 

development assessment report (BDAR).  

 

The site is identified as partly biodiversity-certified land and partly uncertified land. Refer to 

the figure below. 

 
Figure 17: Biodiversity Certified Land Map (Source: Liverpool City Council ePlanning Maps) 

 

The site is also identified on the Biodiversity Values Map. Refer to the map image contained 

in Figure 18.  

 

A BDAR (Reference 2508, Version 2, prepared by Anderson Environmental, dated 1 July 

2025) was submitted with the development application to assess the impact of the works on 

the uncertified land.  

 

Council’s Natural Environment – Flora & Fauna (Biodiversity) Officer reviewed the BDAR 

and determined that further information was required to support the application. The matters 

raised included:  

• Section 6.15 of the BC Act requires a BDAR to be lodged within 14 days of the 
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certification date. The date of certification was 5 August 2025, while the date of 

submission on the planning portal was 30 September 2025 (and lodgement 14 

October 2025). In both cases, the date between certification and lodgement 

exceeded 14 days. Recertification would be required. 

• A Vegetation Management Plan (VMP) was required to be submitted with a five year 

maintenance period for the bushland and riparian corridor to be retained, including: 

o Stormwater basin design, including materials and maintenance works. 

o Erosion and sediment control and details of sediment accrual removal from 

bioretention basins and flowlines. 

o Embankment stabilisation and soft engineering measures. 

o Fenceline and access gate location around the perimeter of the VMP area, 

and details of permanent fence maintenance.  

o Bush regeneration, weed control, rubbish removal and revegetation details 

(including density of planting). 

o Monitoring frequency and performance measures. 

 
Figure 18: Biodiversity Values Map (Source: NSW Planning Portal Spatial Viewer)  
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It was also observed that the BDAR referenced an outdated engineering design which 

sought to drain using the existing tailout drain on the land to the north. The submitted 

engineering design introduced a pipe along the northern boundary, which is neither 

referenced nor assessed in the submitted BDAR.  

 

The above was raised in the request for additional information. As no formal response was 

submitted, matters of biodiversity assessment are unresolved, and the application is 

recommended for refusal.  

 

(b) Rural Fires Act 1997 

 

Pursuant to Section 100B of the Rural Fires Act 1997, a subdivision of bush fire prone land 

that could lawfully be used for residential or rural residential purposes must obtain a bush 

fire safety authority before developing the land. 

 

The site is identified as bushfire prone land and is classified as “Vegetation Category 1”, 

“Vegetation Category 3” and “Vegetation Buffer 100m and 30m”. The application was 

supported by a Bush Fire Assessment Report (Reference – 24-268, prepared by Australian 

Bushfire Consulting Services dated 11 April 2025). 

 

The report provided a series of recommendations, including: 

• All land not built upon within the R2 and E4 zone are to be maintained as an Asset 

Protection Zone / Inner Protection Area. 

• A restriction to user is provided within Lots 74-79 and 223 (the E2/E4 lots) to ensure 

no future dwellings is located within, or within 10 metres of, the E2 zone. 

• Any dwellings on those lots must meet a Bushfire Attack Level of BAL 29.  

Additional recommendations related to services, road design and the like.  

The NSW Rural Fire Service has provided general terms of approval.  
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Figure 19: Bushfire Prone Land Map (Source: Liverpool City Council ePlanning Maps) 

 

Consequently, the bushfire consideration has been adequately addressed.    

 

(c) State Environmental Planning Policy (Resilience and Hazards) 2021 

 

(i) Chapter 4 Remediation of Land 

 

The objectives of Chapter 4 are:  

• To provide for a Statewide planning approach to the remediation of contaminated 

land. 

• To promote the remediation of contaminated land for the purpose of reducing the risk 

of harm to human health or any other aspect of the environment. 

Pursuant to Section 4.6 of SEPP (Resilience and Hazards) 2021 (SEPP R&H), a consent 

authority is unable to grant development consent unless it has considered whether the land 

is contaminated and, if so, whether the consent authority is satisfied that the land is suitable 

in its contaminated state, or can be remediated to be made suitable for the purposes for 

which the development is proposed to be carried out. 

 

The applicant submitted Detailed Site Investigations (DSI) for 4 Kelly Street and 6 & 10 Kelly 

Street, both undertaken by Foundation Earth Sciences (Reference: E3233 dated September 

2024 & E3233-3 dated August 2025). The noted history of the site included agricultural or 
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rural residential uses, which had the potential to have led to contamination of the land.  

 

An assessment of Section 4.6(1) occurs in the table below.  

 

Section 4.6 - Contamination and 

remediation to be considered in 

determining development application 

Comment 

 (1)  A consent authority must not consent to the carrying out of any development on land 

unless: 

 (a)  it has considered whether the land is 

contaminated, and 

Based on the submitted DSI’s (including 

testing), neither 4 or 6 and 10 Kelly Street 

are contaminated. Recommendations are 

included to undertake a Hazardous Materials 

Assessment and Asbestos Clearance prior 

to demolition of the dwellings on 6 Kelly 

Street, among other items.  

 (b)  if the land is contaminated, it is satisfied 

that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for 

the purpose for which the development is 

proposed to be carried out, and 

The land is considered to be suitable for the 

proposed works based on the DSI’s. 

 (c)  if the land requires remediation to be 

made suitable for the purpose for which the 

development is proposed to be carried out, it is 

satisfied that the land will be remediated 

before the land is used for that purpose. 

The land does not require remediation. 

 

Based on the above, Section 4.6(1) of SEPP R&H has been satisfactorily addressed by the 

submitted contamination documentation. 

 

However, Section 4.6(2), (3) and (4) state: 

 

(2)  Before determining an application for consent to carry out development that would 

involve a change of use on any of the land specified in subsection (4), the consent 

authority must consider a report specifying the findings of a preliminary investigation of 

the land concerned carried out in accordance with the contaminated land planning 

guidelines. 

 

(3)  The applicant for development consent must carry out the investigation required by 

subsection (2) and must provide a report on it to the consent authority. The consent 

authority may require the applicant to carry out, and provide a report on, a detailed 

investigation (as referred to in the contaminated land planning guidelines) if it considers 

that the findings of the preliminary investigation warrant such an investigation. 
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(4)  The land concerned is— 

(a) land that is within an investigation area, 

(b)  land on which development for a purpose referred to in Table 1 to the 

contaminated land planning guidelines is being, or is known to have been, carried 

out, 

(c)  to the extent to which it is proposed to carry out development on it for 

residential, educational, recreational or child care purposes, or for the purposes of 

a hospital—land— 

(i)  in relation to which there is no knowledge (or incomplete knowledge) as 

to whether development for a purpose referred to in Table 1 to the 

contaminated land planning guidelines has been carried out, and 

(ii)  on which it would have been lawful to carry out such development 

during any period in respect of which there is no knowledge (or incomplete 

knowledge). 

 

Council’s Environmental Health officer observed that the submitted DSI’s are not preliminary 

site investigations (PSI), the typical Stage 1 reporting for any contamination assessment. 

Neither document refers to a preliminary investigation but rather skips to the next stage of 

the assessment. However, as subsection (3) mentions, the applicant must undertake the 

investigation required by subsection (2) (the preliminary investigation) and provide it to the 

consent authority. This has not been completed.  

 

The additional information letter issued to the applicant requested that the contamination 

report be amended to be a combined Stage 1 PSI and Stage 2 DSI report or that a separate 

preliminary assessment document be prepared. As no further information was submitted, 

this matter remains outstanding. 

 

Consequently, based on the above assessment, the development has provided insufficient 

information to address Section 4.6 of SEPP R&H 2021, and the application must be refused.  

 

(d) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

 

(i) Chapter 2 Vegetation in Non-Rural Areas  

 

Chapter 2 of State Environmental Planning Policy (Biodiversity and Conservation) 2021 aims 

to protect the biodiversity values of trees and other vegetation in non-rural areas and 

preserve the amenity of non-rural areas through the preservation of trees and other 

vegetation. The development is within a non-rural area and Chapter 2 of the SEPP is 

applicable. 

 

The site contains a significant number of trees within both the biodiversity certified and 

uncertified land. The application proposes to remove all trees within the biodiversity certified 

land. Notably, the submitted survey plan did not identify trees on the site or any near the site 

boundaries, despite the apparent proximity of several near the eastern boundary at the 

minimum (see Figure 20).  
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Council’s Landscape officer requested an arborist report due to the large volume of trees 

proposed for removal, consistent with Council’s DA Guide. 

 

Further to the above, another consideration for an arborist assessment is the drainage 

works, including the tailout drain extending toward Bonds Creek. The tailout drain is 

proposed along the eastern boundary of 4 Kelly Street (see Figure 15). While the site survey 

submitted with the development application suggested ‘no vegetation’ was present along the 

easement, a site inspection revealed some vegetation is present in the easement (see 

Figure 20 on the following page) and additional trees that are close to the eastern boundary. 

Consequently, an assessment of the impact of the drainage works on existing vegetation, 

and confirmation that no trees on other properties are affected, is a relevant consideration of 

the application.  

 

An additional consideration is whether the pipe proposed along the northern side of the 

boundary will require tree removal, noting this is not assessed in the BDAR.   

 

These items were raised in the request for additional information. However, as no response 

was received, insufficient information has been submitted to assess tree removal. The 

application is not supported in its current form.  

 
Figure 20: View north along the transmission easement at the eastern end of the site 
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(ii) Chapter 6 Water Catchments 

 

Chapter 6 of State Environmental Planning Policy (Biodiversity and Conservation) 2021 aims 

to protect regulated catchments and waterways. Pursuant to Schedule 6 of the SEPP, the 

Hawkesbury-Nepean Catchment is a regulated catchment. The site is located within that 

catchment.  

 

A referral to the Department of Climate Change, Energy, the Environment and Water has 

provided General Terms of Approval for the proposed drainage into Bonds Creek.  

 

Council’s Land Development Engineering Section reviewed the proposed engineering plans 

and raised a number of additional information request items. These included the need for a 

Stormwater Management Report, identification of all inter-allotment drainage, raingarden 

details, further information regarding road water discharge and concerns over fill to address 

flooding.  

 

These items were raised in the request for additional information. However, as no response 

was received, insufficient information has been submitted to determine that there will be 

unreasonable impacts on the catchment. The application is not supported in its current form. 

 

(e) State Environmental Planning Policy (Transport and Infrastructure) 2021 

 

(i) Chapter 2 Infrastructure 

 

Chapter 2 of State Environmental Planning Policy (Transport and Infrastructure) 2021 aims 

to facilitate the effective delivery of infrastructure.  

 

Section 2.48 requires a referral to the relevant electricity supply authority is required for 

development carried out within or immediately adjacent to an easement for electricity 

purposes and within 5m of an exposed overhead electricity power line. The development 

includes work within a transmission easement and within 5m of powerlines on Tenth 

Avenue.  

 

A referral to Endeavour Energy was undertaken, who objected to the application in its 

current form. Specifically, the concern raised was: 

 

“Endeavour Energy’s 132 kilovolt (kV) Feeder 93X Sydney West Bulk Supply Point 

(BSP) to North Leppington Zone Substation (ZS) in a 30 metre (m) wide easement is 

planned to be duplicated making two monopole structure feeders and requiring the full 

width of the easement.    

 

The Statement of Environmental Effects includes the following advice regarding 

‘Stormwater Management’ with Lots 76 – 78 including part of the easement as shown 

in the extract of the Preliminary Engineering Drawings.  
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The following extract of Endeavour Energy’s HxGN NetWorks Core Master Facility 

shows two proposed new poles to move the existing H-Pole structures 63Y and 63X 

(indicated as by the colouring as ‘Proposed removed’) – likely required to rectify low 

clearance and maintain the required feeder rating. As the basin is almost the full width 

of the easement, it may impact the duplication plans.  

 

 
 

The current structures [63Y & 63X] and [64Y & 64X] the next poles to the south are 

approximately 217 m apart. The proposed new structures [63Y & 63X] reduces this 

span to 197m, a 20 m reduction closer to the basin’s edge – off  which the applicant 
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may not be aware. The network access for the poles is required 24/7 with a flat area for 

cranes and elevated work platforms (EWP) to access the pole tops and cross-arms.   

 

Accordingly the basin may need to move or the shape changed to move it away from 

the poles. Increases in the ground level to make an embankment will also need to be 

scrutinised if this reduces ground clearance to the 132 kV conductors thus either 

becoming no longer safety compliant or results in reduced feeder capacity.   

 

Accordingly the location of the proposed basin requires further investigation and / or 

confirmations that the new poles are not impacted. The proposed residential lots do not 

get close enough to impact the plans to duplicate the feeder.” 

 

It was requested that the applicant liaise directly with Endeavour Energy to confirm and 

resolve the potential conflict of the basin location. However, as the appeal was lodged, no 

further information was submitted to address the Endeavour Energy referral. 

 

Consequently, the application has not adequately responded to the referral and the 

application is not supported.  

 

(f) State Environmental Planning Policy (Precincts—Western Parkland City) 2021 – 

Chapter 3 Sydney Region Growth Centres 

 

(i) Zoning 

 

The subject site is zoned R2 Low Density Residential, E2 Environmental Conservation and 

E4 Environmental Living, pursuant to the State Environmental Planning Policy (Precincts—

Western Parkland City) 2021, Appendix 4 Liverpool Growth Centres Precinct Plan. An 

extract of the zoning map is provided below. 
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Figure 21: Zoning Map (Source: NSW legislation website) 

 

(ii) Permissibility and Zone Objectives 

 

R2 Low Density Residential 

The land use table for the R2 Low Density Residential zone is provided below.  

 

2   Permitted without consent 

Home-based child care; Home occupations 

 

3   Permitted with consent 

Attached dwellings; Bed and breakfast accommodation; Boarding houses; Business 

identification signs; Centre-based child care facilities; Community facilities; Drainage; 

Dual occupancies; Dwelling houses; Educational establishments; Environmental 

protection works; Exhibition homes; Exhibition villages; Group homes; Health 

consulting rooms; Home businesses; Home industries; Multi dwelling housing; 

Neighbourhood shops; Places of public worship; Roads; Secondary dwellings; Semi-

detached dwellings; Seniors housing; Shop top housing; Studio dwellings 

 

 

 

 

Subject Site 

Council Land 
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4   Prohibited 

Any development not specified in item 2 or 3 

 

Works proposed within the R2 zone are demolition, subdivision, roads and drainage works.  

 

Subdivision is permissible under Section 2.6 of Appendix 4, while demolition is permitted via 

Section 2.7. Roads and drainage are listed as permitted with consent in the land use table.  

 

The works within the R2 Low Density Residential zone are therefore permitted with consent. 

 

The objectives of the R2 Low Density Residential zone are as follows: 

• To provide for the housing needs of the community within a low density residential 

environment. 

• To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 

• To allow people to carry out a reasonable range of activities from their homes, 

where such activities are not likely to adversely affect the living environment of 

neighbours. 

• To support the well-being of the community by enabling educational, recreational, 

community, religious and other activities where compatible with the amenity of a 

low density residential environment. 

While the proposed development will facilitate a subdivision of land to provide housing needs 

for the community within a low density residential environment (and the second to fourth 

objectives are not inherently relevant for a subdivision application), outstanding concerns 

and information required to fully assess the environmental impacts of the application mean 

that the application cannot be supported. It is unclear whether a number of environmental, 

social and amenity matters are satisfactory.  

 

E2 Environmental Conservation 

The land use table for the E2 Environmental Conservation land is provided below. 

 

2   Permitted without consent 

Nil 

 

3   Permitted with consent 

Drainage; Environmental facilities; Environmental protection works; Flood mitigation 

works; Information and education facilities; Kiosks; Recreation areas; Research 

stations; Roads; Signage; Waterbodies (artificial) 

 

4   Prohibited 

Business premises; Hotel or motel accommodation; Industries; Multi dwelling housing; 

Recreation facilities (major); Residential flat buildings; Restricted premises; Retail 
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premises; Seniors housing; Service stations; Warehouse or distribution centres; Any 

other development not specified in item 2 or 3 

 

Works proposed within the E2 zoned land are subdivision and drainage works.  

 

Subdivision is permissible under Section 2.6 of Appendix 4. Drainage is listed as permitted 

with consent.  

 

The works within the E2 Environmental Conservation zone are therefore permitted with 

consent. 

 

The objectives of the E2 Environmental Conservation zone are as follows: 

• To protect, manage and restore areas of high ecological, scientific, cultural or 

aesthetic values. 

• To prevent development that could destroy, damage or otherwise have an adverse 

effect on those values. 

The proposed development is not consistent with the objectives in that:  

• The application has not submitted sufficient information to confirm that the existing 

native vegetation is protected, will be managed and restored. There is a need for a 

VMP and further information to confirm that protected vegetation is not required to be 

removed to facilitate the proposed drainage solution.  

• As above, there is insufficient information currently submitted to confirm all works are 

adequately assessed in terms of the impact on the biodiversity and ecological values 

of the E2 zoned land.  

 

E4 Environmental Living 

The land use table for the E4 Environmental Living land is provided below. 

 

2   Permitted without consent 

Home-based child care; Home occupations 

 

3   Permitted with consent 

Bed and breakfast accommodation; Centre-based child care facilities; Community 

facilities; Drainage; Dual occupancies; Dwelling houses; Educational establishments; 

Environmental facilities; Environmental protection works; Extensive agriculture; Flood 

mitigation works; Group homes; Health consulting rooms; Home businesses; Home 

industries; Horticulture; Places of public worship; Recreation areas; Roads; Secondary 

dwellings; Waterbodies (artificial) 
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4   Prohibited 

Industries; Service stations; Warehouse or distribution centres; Any other development 

not specified in item 2 or 3 

 

Works proposed within the E4 zoned land are subdivision and drainage works.  

 

Subdivision is permissible under Section 2.6 of Appendix 4. Drainage is listed as permitted 

with consent.  

 

The works within the E4 Environmental Living zone are therefore permitted with consent. 

 

The objectives of the E4 Environmental Living zone are as follows: 

• To provide for low-impact residential development in areas with special ecological, 

scientific or aesthetic values. 

• To ensure that residential development does not have an adverse effect on those 

values. 

The proposed development is not consistent with the objectives in that:  

• While the proposal does not involve the built form, it is unclear whether the proposed 

earthworks and drainage within the zone will have flow-on effects on the ecological 

values of the land.  

• As above, there is insufficient information currently submitted to confirm all works are 

adequately assessed in terms of the impact on the biodiversity and ecological values 

of the E4 zoned land.  

 

Given the above, the proposal is not consistent with the zone objectives and is 

recommended for refusal.  

 

 

(iii) Principal Development Standards 

 

The following principal development standards of Appendix 4 of State Environmental 

Planning Policy (Precincts—Western Parkland City) 2021 apply to the proposal: 

 

Appendix 4 – Liverpool Growth Centres Precinct Plan 

Development 

Provision 
Requirement Compliance 

2.6 Subdivision  Consent is being sought for 

subdivision  

Complies 

2.7 Demolition The demolition of a building or 

work may be carried out only with 

development consent. 

Complies 

Demolition of the existing structures 

is proposed. A demolition plan was 
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Appendix 4 – Liverpool Growth Centres Precinct Plan 

Development 

Provision 
Requirement Compliance 

submitted.  

4.1 Minimum 

Subdivision Lot 

Size 

Minimum lot size:  

R2 zoned land = N/A 

E2 and E4 zoned land = 2,500m2 

Complies 

Lots 74 to 79 and 223 are E2 and E4 

zoned land and range between 

2,501m2 and 3,981m2.  

4.1AB Minimum 

Lot Sizes for 

Residential 

Development in 

Zone R2 Low 

Density 

Residential and 

Zone R3 

Medium Density 

Residential 

The minimum lot size for a dwelling 

house is— 

(a)  360m2 if the dwelling density 

(per hectare) shown on the 

Residential Density Map in relation 

to the land is 10, or 

(b)  300m2 if the dwelling density 

(per hectare) shown on the 

Residential Density Map in relation 

to the land is 15, 20 or 25. 

 

Complies 

The Dwelling Density Map identifies 

the site as 15 dw/Ha. The proposed 

R2 zoned lots all exceed 300m2. 

4.1B Residential 

Density 

Minimum dwellings per hectare: 

R2 zoned land: 15 dw/Ha 

E2 and E4 zoned land: N/A 

Complies 

While the exact site area is not 

specified by the survey plan, the R2 

zoned land is approximately 4.35ha 

and 95 x R2 lots are proposed, 

equating to 21.84 dw/Ha.  

4.3  

Height of 

Building 

 

Max height of building of 9m on 

map (R2 zone) 

 

E2 and E4 zoned land: N/A 

N/A 

No built form is proposed  

4.4  

Floor Space 

Ratio 

N/A. 

 

N/A 

5.9 Preservation 

of Trees or 

Vegetation 

Consent is required for tree 

removal. 

Insufficient Information 

Refer to discussion under Chapter 2 

of SEPP (Biodiversity and 

Conservation) 2021 contained at 

Section 6.1(d)(i) of this report.  

5.10 Heritage 

Conservation 

N/A N/A 

6.1 Public Utility 

Infrastructure 

Consent must not be granted 

unless the consent authority is 

Insufficient Information 

Sydney Water Corporation has 
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Appendix 4 – Liverpool Growth Centres Precinct Plan 

Development 

Provision 
Requirement Compliance 

satisfied that any public utility 

infrastructure that is essential for 

the development is available or that 

adequate arrangements have been 

made.  

provided general comments and no 

objection regarding water and sewer. 

Endeavour Energy has raised an 

objection to the application primarily 

on other grounds than the electricity 

connection. However, no information 

has been submitted on whether any 

substations are required, as is 

common for sizeable subdivisions in 

Austral. Consequently, insufficient 

information has been submitted.   

6.3 

Development 

Controls—

Existing Native 

Vegetation 

The consent authority must not 

grant development consent for 

development on land to which this 

section applies unless it is satisfied 

that the proposed development will 

not result in the clearing of any 

existing native vegetation (within 

the meaning of the relevant 

biodiversity measures under Part 7 

of Schedule 7 to the Threatened 

Species Conservation Act 1995). 

Insufficient Information 

Refer to the discussion below this 

table.  

 

As demonstrated in the above compliance table, the application does not satisfy several of 

the relevant development standards and sections of Appendix 4.  

 

Section 6.3 Development Controls—Existing Native Vegetation 

Section 6.3 applies to land within an existing native vegetation area as shown on the 

relevant map. Refer to the map below.  
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Figure 22: Native Vegetation Protection Map (Source: NSW legislation website) 

 

Section 6.3 states that a consent authority must not grant development consent for 

development on land to which this section applies unless it is satisfied that the development 

will not result in the clearing of any existing native vegetation.  

 

As mentioned earlier in this report, it is unclear whether the application will result in the 

removal of existing native vegetation. The proposal appears to indicate it does not, however 

insufficient assessment of the pipe along the northern boundary and the drainage work 

within the easement and on 4 Kelly Street (Council’s land) has been submitted to confirm 

those works will not require the removal of native vegetation.  

 

In the absence of further information, it cannot be determined that the works won’t result in 

the removal of native vegetation. The application, therefore, cannot be deemed to meet 

Section 6.3.  

 

(iv) Chapter 3 Sydney Region Growth Centres – Additional Sections 

 

Section 3.26 Development on flood prone and major creeks land—additional heads of 

consideration 

The eastern portion of the site is identified as flood prone and major creeks land. Refer to 

the map below. 
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Figure 23: Development Control Map (Source: NSW legislation website) 

 

The consent authority must consider whether the development will adversely affect flood 

behaviour, enable safe occupation and is generally acceptable from an environmental and 

social perspective.  

 

The site is affected by the 1% AEP flood planning level and the Probable Maximum Flood. 

An extract of Council’s flooding maps is provided below. 

 

 
Figure 24: Flooding Maps (Source: Liverpool City Council ePlanning Maps) 
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A Flood Assessment Report (prepared by FloodMit Pty Ltd, dated May 2025) was submitted 

with the application. Council’s Floodplain Engineering Section reviewed the report and 

requested additional information, primarily around: 

 

• Significant fill within the site and along Tenth Avenue raises concern over adverse 

flooding flow-on effects to surrounding streets. 

• Additional flood modelling is required for the overland flow and mainstream flood 

affectation. 

• Additional modelling and details required for the compensatory flood storage. 

• A Stormwater Management Report, DRAINS and MUSIC models must be provided. 

  

The above was included in the additional information request. As no response was received, 

the application is recommended for refusal as the requirements of Section 3.26 have not 

been satisfactorily addressed.  

6.2 Section 4.15(1)(a)(ii) – Any Draft Environmental Planning Instrument  

 

There are no draft Environmental Planning Instruments that affect the development or 

assessment of this application.  

6.3 Section 4.15(1)(a)(iii) - Provisions of any Development Control Plan  

 

(a) Liverpool Growth Centres Precincts Development Control Plan 

 

The proposed development is subject to the Liverpool Growth Centres Precincts 

Development Control Plan 2021 (LGCPDCP). The proposal has been assessed under the 

relevant sections of the LGDPDCP, being: 

• Section 2 Precinct Planning Outcomes 

• Section 3 Neighbourhood and Subdivision Design 

The proposal deviates from or otherwise does not provide sufficient information for a number 

of controls. These are discussed in this section, including some controls where further 

discussion is warranted.  

 

A complete compliance table is provided in Attachment B of this report.  

 

LGCPDCP – Compliance Table 

Control Requirement Comment 

2.0 Precinct Planning Outcomes 

2.2 The Indicative 

Layout Plan 

All development applications are to be 

generally in accordance with the Indicative 

Layout Plan. 

Complies 

Refer to the comments below 

this table. 

2.3.1 Flooding The pattern of subdivision is to ensure that Insufficient Information 
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LGCPDCP – Compliance Table 

Control Requirement Comment 

no new dwelling will be located within the 1% 

Annual Exceedance Probability (AEP) flood 

extent shown on the Flood Prone Land figure 

in the relevant Precinct’s Schedule. 

Refer to the flooding discussion 

earlier in this report. 

2.3.2 Water Cycle 

Management 

Stormwater within new subdivisions is to be 

managed primarily through a gravity network 

of pipes and overland flows generally 

following streets where flow volumes exceed 

the capacity of pipes in accordance with 

Council’s Engineering Specification. 

Insufficient Information 

It is proposed to drain through 

the E2 and E4 zoned land 

toward Bonds Creek via tailout 

drains and a pipe along the 

northern boundary.  

 

Council’s Land Development 

Engineering Section raised a 

number of additional 

information items, including the 

need for a stormwater 

management report, further 

information on the proposed 

tailout drains, compensatory 

flood storage area, and rain 

gardens. 

2.3.5 Native 

Vegetation and 

Ecology 

Native trees and other vegetation are to be 

retained where possible by careful planning 

of development (particularly at the 

subdivision stage) to incorporate trees into 

areas such as road reserves and private or 

communal open space. 

Insufficient Information 

An arborist report was not 

submitted, and the BDAR does 

not assess all works within the 

uncertified land. Consequently, 

it cannot be determined if all 

trees identified for removal are 

necessary, and all trees that 

are required for removal have 

been identified.  

2.3.8 Development 

on and Adjacent to 

Electricity and Gas 

Easements 

Where development is proposed on land 

containing or adjacent to easements, 

applicants are to consult with the 

organisation responsible for management of 

the easement as part of the process of 

preparing subdivision or other development 

plans. Any written requirements of the 

infrastructure organisation are to be 

submitted with the Development Application, 

and the Development Application 

documentation is to demonstrate how the 

requirements have been addressed in the 

design. 

 

Does not comply 

Endeavour Energy has 

objected to the application. 

Refer to the discussion earlier 

in this report. Concern was 

raised over the location of the 

compensatory flood storage in 

relation to future duplication 

works in the easement.  

 

It is noted that the proposal 

subdivides the easement into 6 

lots. However, the layout of the 

subdivision is not raised as an 
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LGCPDCP – Compliance Table 

Control Requirement Comment 

 

 

Earthworks (excavation or filling) and 

landscaping within easements are subject to 

conditions and requirements of the 

infrastructure organisation. 

 

Subdivision of easements is to be minimised. 

 

Requirements of the infrastructure 

organisation in relation to access to 

easements for inspections and maintenance 

are to be addressed in the design of the 

development. Access to the easement from 

public land (eg. roads, open space or 

drainage land) is preferable 

objection. 

 

The application did not identify 

how access to maintain the 

easement was to be obtained, 

as the tailout drain and 

earthworks appear to conflict 

with any retained or newly 

proposed vehicle access from 

Tenth Avenue.  

 

2.6 Earthworks Subdivision and building work is to be 

designed to respond to the natural 

topography of the site wherever possible, 

minimising the extent of cut and fill both 

during subdivision and when buildings are 

constructed. 

Does not comply 

Refer to the discussion below 

this table.  

3.0 Neighbourhood and Subdivision Design 

3.1.1 Residential 

Density 

Residential development in the 

Environmental Living area, on the Residential 

Structure figure, is to 

• Avoid impacts on Existing Native 

Vegetation and other remnant native 

vegetation. 

Insufficient Information 

For reasons outlined earlier 

under the BC Act, the 

application has not adequately 

assessed the works to confirm 

there are no or acceptable 

impacts on Existing Native 

Vegetation. 

3.1.4 Corner Lots Plans of subdivision are to show the location 

of proposed or existing substations, kiosks, 

sewer man holes and/or vents affecting 

corner lots. 

Insufficient Information 

The plans of subdivision do not 

include the location of any 

substations, kiosks, etc.  

3.1.5 Subdivision in 

the Environmental 

Living Zone 

The minimum frontage width of lots in the 

Environmental Living zone is: 

• 30 metres, where the lot is within (or 

partly within) Floodprone and Major 

Creeks land as indicated on the 

Development Control Map that forms 

part of the Growth Centres SEPP; or 

• 20 metres where the lot is wholly 

outside Floodprone and Major 

Acceptable On Merit 

The Environmental Living 

zoned land is partly within the 

Flood Prone and Major Creeks 

land as identified in Figure 21. 

A 30m frontage is therefore 

required.  

 

Lot 76 is 29.56m and Lot 77 is 
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LGCPDCP – Compliance Table 

Control Requirement Comment 

Creeks land 

 

 

 

 

29.99m. The marginal variation 

is accepted as there is no 

consequence to a variation this 

minor, and the lot sizes of each 

(3,403m2 and 2,949m2) are well 

over the minimum 2,500m2 lot 

size.  

Subdivision of land in the Environmental 

Living zone is to: 

• Consider the location of flood prone 

land and ensure that each lot is 

capable of accommodating a 

dwelling that complies with the 

controls for development on flood 

prone land in clause 2.3.1. 

• Protect Existing Native Vegetation 

and other vegetation within the 

Environment Protection overlay on 

the Precinct Indicative Layout Plan 

Insufficient Information 

For reasons outlined earlier, the 

impact on Existing Native 

Vegetation has not been fully 

assessed. 

 

The site and depths of the 

Environmental Living zoned lots 

between the street and the APZ 

appear sufficient to 

accommodate a dwelling of 

acceptable size.  

3.3.2 Street Furniture Street trees are required for all streets. Does not comply 

While street trees are 

proposed, none are identified 

along Kelly Street or in front of 

the Environmental Living zoned 

land along Sculptor Crescent. 

Trees should also be provided 

in both streets. 

3.3.3 Local Area 

Traffic Management 

A Local Area Traffic Management (LATM) 

plan shall be submitted with any development 

which involves the opening of a new road(s), 

or modifications to existing roads. Design 

solutions shall conform to Austroads Guide to 

Traffic Management Part 8 (Local Area 

Traffic Management). 

Does not comply 

Council’s Land Development 

Engineering Section has 

required LATM devices 

(textured surface combined with 

tree pit or kerb extension). Kerb 

extensions are provided, but 

not the textured surface.  

3.3.7 Temporary 

Vehicular Access 

Where necessary to ensure that access to 

residential properties is provided in the early 

stages of development, Council may consent 

to the construction and operation of 

temporary access roads 

Insufficient Information 

The application proposes a 

temporary access point 

between Tenth Avenue and 

Sculptor Crescent. It is not clear 

why the application is staged as 

such, and this information was 

requested but not response 

provided prior to the appeal 

being lodged. To enable 
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LGCPDCP – Compliance Table 

Control Requirement Comment 

support of the temporary 

vehicular access, further 

information is necessary.  

Temporary turning circles may be required 

where roads are to continue onto adjoining 

properties that are not yet developed.  

Does not comply 

The part road of Deneb 

Crescent requires a temporary 

turning head. However, it has 

not been proposed.  

 

2.2 Indicative Layout Plan 

An extract of the Indicative Layout Plan (ILP) is provided below.  

 

 
Figure 25: Extract of Indicative Layout Plan (Source: LGCPDCP 2021, Schedule 1 Austral 

and Leppington North) 

 

The ILP identifies three new roads within the site as “Local Street 16m”. Further, Kelly Street 

and Tenth Avenue are also identified as the same. 

 

The proposed subdivision accords with the ILP in terms of road layout and dimensions.  

 

Specifics of the road design (i.e. levels, rain gardens, street trees, etc.) have necessitated a 

request for further information. However, the proposal is not in principle inconsistent with the 

ILP. 
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2.6 Earthworks 

The earthworks proposed as part of the subdivision will result in approximately a maximum 

of 2.5m of fill.  

The proposed levels will create a number of sloping lots, whereas the site is generally flat. In 

particular, the lots fronting Kelly Street in the southwestern part of the site will fall 

approximately 1.8m from rear to street and up to 1.2m on other lots fronting Kelly Street. 

Refer to the extract of the engineering plans below. 

 

 
Figure 26: Extract of the Southwest Corner of Stage 1 Engineering Plans (Source: R. S. 

Canceri) 

 

A detailed description and explanation for the degree of fill was not submitted with the 

application. It has not been established in the application that the degree of fill is necessary.  

 

This concern has also been raised by Council’s Land Development Engineering and 

Floodplain Engineering Sections.  

 

As no further information was submitted with the application following the request for 

additional information, this matter is not resolved and forms a reason for refusal.  

6.4 Section 4.15(1)(a)(iiia) - Planning Agreements 

 

There are no Planning Agreements which apply to the development. 
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6.5 Section 4.15(1)(a)(iv) - The Regulations 

 

The Environmental Planning and Assessment Regulation 2021 requires the consent 

authority to consider the provisions of the National Construction Code. Accordingly, 

appropriate conditions of consent will be imposed where compliance with the NCC is 

required, should the application be approved. 

 

6.6 Section 4.15(1)(b) - The Likely Impacts of the Development  

 

(a) Natural Environment 

 

The proposed development may have an adverse impact on the natural environment. 

Various elements of the application have not been adequately addressed to determine 

if negative impacts on the natural environment will occur, including the proposed tree 

removal, potential removal of existing native vegetation, proposed drainage method, 

flood storage, and degree of fill proposed.  

 

In view of this, the application is not supported.  

 

(b) Built Environment 

 

The proposed subdivision in terms of lot design, size and layout is generally 

supported. However, while there are no buildings or dwellings proposed under this 

application, it is proposed to fill the land up to (approximately) 2.5m and generally fill a 

significant amount of the site. It is not established that the degree of fill is necessary to 

address the flood affectation, and a better outcome for the built environment may be 

achieved with an alternative design that addresses flooding.  

 

Further information must be provided to enable the conclusion that the proposal is the 

best outcome with the least or a reasonable degree of impact on the built environment. 

Based on the current information, the application is not supported.  

 

(c) Social Impacts and Economic Impacts 

It is not established that the application will have a positive social impact given the 

absence of adequate information to assess the application.  

6.7 Section 4.15(1)(c) - The Suitability of the Site for the Development  

While the land is primarily zoned for residential subdivision, the detail of the application 

is not adequate to demonstrate that the environmental hazards affecting the site are 

appropriately addressed so that future residents, adjoining properties and the 

environment are not negatively impacted. Accordingly, it is not clearly established that 

the site is suitable for the proposed development. 
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6.8 Section 4.15(1)(d) - Any submissions made in accordance with the Act or the 

Regulations  

 

(a) Internal Referrals  

 

The following comments have been received from Council’s Internal Departments:  

 

Department Comments 

City Design – Heritage Supported subject to conditions. 

Environmental Health Insufficient information. 

 

Section 4.6(2) of SEPP R&H requires consideration of a 

Preliminary Site Investigation Report. Only Detailed Site 

Investigation Reports have been submitted with the application.  

 

Refer to the discussion under SEPP R&H. 

Flooding Insufficient information. 

 

Further information or objections to the degree of filling, further 

flood assessments, road level inconsistencies with established 

approvals on both Kelly Street and Tenth Avenue, stormwater 

management report, further details for the stormwater design, 

sections and additional plans (cut and fill). 

Landscape Insufficient information. 

 

Due to the number of trees to be removed, an arborist report is 

required to be submitted. 

Land Development – 

Engineering 

Insufficient information. 

 

Raised a number of items relating to road design levels, 

temporary turning heads, street trees, stormwater management 

report, raingarden detail, LATM devices at intersections are 

necessary, additional long-sections, explanation of why the 

development needs to be staged and expected timing, and more.  

Natural Environment – 

Flora & Fauna 

Insufficient information. 

 

The submitted BDAR was submitted out of date, further detail 

needed on Lots 96-101 for footprints to assess APZs and 

impacts on uncertified land, substantial additional detail needed 

for the VMP, and engineering design. 

Property Supported, subject to a deferred commencement condition for 
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Department Comments 

the creation of the easement to drain over Council land.  

Traffic and Transport Supported subject to conditions. 

Waste Management Insufficient information. 

 

The Waste Management Plan does not include construction 

phase waste estimates for subdivision works or how 

contamination matter such as asbestos clearance will be 

addressed.  

 

(b) External Referrals  

 

The following comments have been received from external Agencies:  

 

Authority Comments 

Endeavour Energy Objects. 

 

Refer to the discussion under SEPP (Transport and 

Infrastructure) 2021.  

Department of Climate 

Change, Energy, the 

Environmental and 

Water 

General Terms of Approval provided. 

NSW Rural Fire 

Services 

General Terms of Approval provided. 

Sydney Water 

Corporation 

General comments / no objection. 

 

 

 

 

(c) Community Consultation  

The application was notified in accordance with the Liverpool Community Participation Plan 

2019 between 22 October and 19 November 2025. No submissions were received. 

6.9 Section 4.15(1)(e) - The Public Interest  

 

For the reasons outlined in this report, primarily the inadequate information to assess 

fundamental elements, including ecological and flooding matters, the application is not in the 

public interest. 
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7 DEVELOPMENT CONTRIBUTIONS 

Development contributions have not been applied to the development in accordance with the 

Austral and Leppington North Contribution Plan 2021, as well as a Special Infrastructure 

Contribution, as the application is recommended for refusal in this instance. 

 

8 CONCLUSION 

 

The application has been assessed having regard to the provisions of Section 4.15 of the 

EP&A Act 1979, all relevant environmental planning instruments, and the Liverpool Growth 

Centres Precinct Development Control Plan 2021.  

 

The assessment has concluded that insufficient information is available to assess the 

application to enable support. Consequently, the application is recommended to be refused. 

 

9 RECOMMENDATION 

That Development Application DA-435/2025 for the demolition of existing structures and 

staged subdivision of two existing allotments into a Torrens Title Subdivision of 102 

residential lots in two (2) stages and construction of roads and associated civil works, 

including drainage discharge over Council-owned land and into a creek at 4, 6 and 10 Kelly 

Street, Austral, be Refused.  

 

ATTACHMENTS 

 
1. Attachment A - Draft Reasons for Refusal 

2. Attachment B - Table of Compliance 

3. Attachment C - Subdivision Plans  
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Item Number: 2 

Application Number: DA-866/2022/B 

Proposed 

Development: 

Modification to Development Consent DA-866/2022. Under Section 

4.55 (2) of the Environmental Planning and Assessment Act 1979, to:  

1. Seek consent for future use of all existing unauthorised 

building works that deviate from the existing development 

consent DA-866/2022, and 

2. New alterations and additions to the existing dwelling 

Property Address 50 Rosewood Avenue, Prestons 

Legal Description: Lot 102 DP 1007447 

Applicant: Mr. M. Rajan 

Cost of Works: $45,000 

Recommendation: Approved subject to conditions of consent  

Assessing Officer: Adiona Manyere 
   

 

1 EXECUTIVE SUMMARY  

Council has received a Modification Application, DA-866/2022/B, seeking consent for future 

use of all existing unauthorised building works that deviate from the existing development 

consent DA-866/2022, which are the subject of a concurrent Building Information Certificate 

application (BIC-42437), as well as propose additional modifications to the existing (as-built) 

alfresco area to complete the proposed kitchen extension at 50 Rosewood Avenue, 

Prestons, legally defined as Lot 102 DP1007447. The extent of the unauthorised 

modifications includes: 

 

• The modification of new approved windows,  

• The alteration of the original main entrance door,  

• The addition of new windows, 

• The alteration of an existing brick (veneer) wall,  

• The modification of existing external colours, and 

• The modification of the open sections of the existing alfresco area, which has 

resulted in contravention of the Floor Space Ratio (FSR), a development standard.  

 

The site is zoned R2 – Low Density Residential pursuant to Liverpool Local Environmental 

Plan 2008, and the proposed development is permissible with consent. 

 

The purpose of the modification is two-fold: 
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• To enable the applicant to continue the current construction, which has been issued 

a stop-work order by the private certification authority. The stop work order requires a 

modification consent from Council in relation to the unauthorised works listed above.  

 

• To seek consent for the proposed enclosure of the covered alfresco for the purpose 

of a kitchen extension with an increase to the internal gross floor area.  

 

The proposal was not required to be notified in accordance with the Liverpool Community 

Strategy and Participation Plan 2022, and no submissions were received.  

 

The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with 

the Local Planning Panels Direction – Development Applications and Applications to Modify 

Development Consent, endorsed by the Minister for Planning and Public Spaces on 6 May 

2024, as the development falls in the category of: 

 

Departure from Development Standards 

Development that contravenes a development standard imposed by an 

Environmental Planning Instrument (EPI) by more than 10% or non-numerical 

development standards.  

 

The application has been assessed pursuant to the provisions of the Environmental Planning 

and Assessment (EP&A) Act 1979.  Based on the assessment of the application, it is 

recommended that the application be approved, subject to conditions.  
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2 SITE DESCRIPTION AND LOCALITY 

 

 
Figure 1: Aerial Image of Subject site (in red). 

2.1 Site Description 

 
The subject is identified as Lot 102 DP1007447, and commonly known as 50 Rosewood 

Avenue, Prestons. The site is regular in shape with a 15m wide frontage to Rosewood 

Avenue and 30m depth, with a total site area of 450m2. The slope of the site is flat, with a 

slight incline of 0.6m in the front setback from the front boundary to the building line.  

 

Currently, the site comprises a double-storey dwelling approved by DA-866/2022 on 19 

September 2022. The works obtained a construction certificate (CC-22559/01), and 

unauthorised modifications during construction prompted the Principal Certification Authority 

(PCA) to issue a stop works order. The history of the site is detailed in the next sections of 

this report. No additional structures have been constructed on the subject site.  

2.2 Locality Description 

 
The site is located within Prestons on a local road adjacent to Beech Road, an arterial road 

for the suburb. The locality of the site contains a mix of one and two-storey detached 

dwelling houses. The site is located 70m south of a childcare centre in operation for 80 

children, approved in 2022.   

 

The site is located 600m southeast of Prestons Public School and 300m north of the M5 

motorway. The main access points to the locality are Kurrajong Road running in the east-

west direction and Beech Road running in the north-south direction.  

Subject site 
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Figure 2: Locality surrounding the proposed development (subject site in red box). 

 

2.3 Site Constraints 

Are there any constraints or affectation on the site: 
- Bushfire 
- Flooding 
- Heritage Items 
- Aboriginal heritage 
- Environmentally Significant Land 
- Threatened Species/ Flora/ Habitat/ Critical Communities 
- Acid Sulphate Soils 
- Aircraft Noise 
- Flight Paths 
- Railway Noise 
- Road Noise/ Classified Road 
- Significant Vegetation 
- Contamination 
- Salinity 

- Moderate Salinity 

 
 

88B Restriction for 
subject Lot 102 DP 
1007447 

 
No adjacent lots owned by Surfrace Pty Ltd currently remain. As such, 
the restriction does not apply.  

Kurrajong Road 

M5 Motorway 

Beech Road 

Industrial zone 

Subject site 

Prestons Public 

School 
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3 BACKGROUND/HISTORY 

3.1 Background and DA History 

 
The following is a list of Development Applications relating to the subject site: 
 

DA No. Development Determined 

DA-866/2022 Alterations and additions to an existing dwelling 
Approved 19 
September 

2022 

DA-866/2022/A 

Modification to development consent no. DA-
866/2022 under S4.55(2) of the EP&A Act 1979, to 
modify existing consent for the dwelling to retain and 
use existing unauthorised alterations to the dwelling 
and the construction of proposed additional 
alteration to the dwelling house: 

1. Unauthorised demolistion of existing windows 
2. Unauthorised alteration of the existing main 

enterance door 
3. Unauthorised addition of new windows 
4. Unauthorised modification of existing external 

colours 
5. Proposed alteration of existing alfresco 
6. Proposed extension of the existing kitchen  

Refused 03 
April 2023 

DA-866/2022/B 

Modification to Development Consent DA-866/2022. 

Under Section 4.55 (2) of the Environmental 

Planning and Assessment Act 1979, to 1) Consent 

for future use of all existing unauthorised building 

works that deviate from the existing development 

consent DA-866/2022, which are the subject of a 

concurrent Building Information Certificate 

application (BIC-42437); 2) Propose additional 

modifications to the existing (as-built) alfresco area 

to complete the proposed kitchen extension; 3) A 

merit-based assessment for a variation to the Clause 

4.4 FSR development standard in the Liverpool LEP 

2008.  

Currently Under 
Assessment   

 
As part of the minutes for DA-866/2022/A, the Panel addressed concerns in relation to 

building information certificate and the likelihood of supporting the proposal including the 

limited precedential value of support for the proposal inclusive of the development standard 

variation. The minutes of the prior modification are below: 

 
 
DETERMINATION OF PANEL: 
Development Application DA-866/2022/A be refused for the following reasons: 
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1. The development application seeks retrospective development consent for works 
erected without prior consent. 
Note: The correct process is to seek a Building Information Certificate for such works 
and the Panel notes the plans and documentation to support such an application must 
be very specific as to what is already constructed and what is proposed to be 
constructed. For the constructed works, engineering certification is essential. For the 
works proposed to be constructed these can be the subject of a development 
application. 
 
2. The plans do not adequately distinguish between the proposed and existing 
unauthorised works. 
 
The above reasons of refusal are to replace all the draft reasons of refusal attached to 
the agenda. 
 
REASONS FOR DECISION: 
The Panel carried out a site visit. The Panel is of the view that an application for an 
extension of the kitchen into the area of the alfresco ground floor space would result in 
a development which is substantially the same as that existing for the purposes of 
Section 4.55 of the EP&A Act. 
 
The Panel is of the view that the connection from the dwelling into the private open 
space is adequate in terms of DCP requirement for a direct link between living room 
and private open space. 
 
The Panel is of the view that the precedential value of the infill of the alfresco area to 
facilitate the extension of the kitchen is limited in the circumstances where this area is 
already enclosed by 2 walls of the house under the upstairs bedroom and the 
approved external support walls are already in place and noted that the approved 
plans showed an outdoor kitchen in the alfresco space. 

 

4 DETAILS OF THE PROPOSAL 

The proposed modification to DA-866/2022, under the subject application DA-866/2022/B, 

pursuant to Section 4.55(2) of the Environmental Planning and Assessment Act 1979, seeks 

consent to retain and use the existing unauthorised alteration to the dwelling and the 

construction of the proposed additional alteration to the dwelling house.  

 

Specifically, the proposal seeks to regularise the following unauthorised works: 

 

• The modification of new approved windows, 

• The alteration of the original main entrance door,  

• The addition of new windows, 

• The alteration of an existing brick (veneer) wall,  

• The modification of existing external colours, and  

• The unauthorised modification of the open sections of the existing alfresco area, 
which has resulted in contravention of the Floor Space Ratio (FSR) development 
standard.  
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Proposed new works: 

 

• The proposed extension of the existing kitchen into the area of the existing alfresco 

ground floor space.  

• Installation of the new window (W26) in the existing rough opening on the Alfresco 

eastern elevation.  

• Installation of the new window (W27) in the existing rough opening on the Alfresco 

northern elevation.  

• Relocation of the existing approved rear entry door D3 on the existing approved open 

section on the Alfresco eastern elevation.  

• Demolition of the existing internal wall separating the Alfresco and the existing 

kitchen 

• Internal finishes, installation of a new kitchen island, kitchen fit-out and installation of 

upgraded energy-efficient appliances.  

 

Note: Unauthorised works are in red and proposed works are in blue in the plans in the 

below table. 

 

Proposal Commentary 

 
 

- Demolition of existing 
windows to ground floor 
lounge 

- Demolition of existing front 
door and relocating to the 
front habitable wall. 

 
- Addition of new kitchen 

(W24) 
- Infill of window location in 

existing kitchen 
- Office on first floor 

approved under DA-
866/2022 converted to Bed 
2 

 
- Addition of two windows to 

bedrooms 4 (W12) & 5 
(W20) 
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- Alteration of the existing 
main front door. 

 
 
- Addition of new windows to 

front façade (removal of 2 
windows and addition of 3 
windows in the same 
space) 

 

- Addition of new windows to 
the north elevation on the 
first floor for bedroom 4 

- Addition of a new kitchen 
window on the ground floor 
(shown in red) 

- Proposed addition of a 
window for the new kitchen 
(shown blue) 
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- Addition of new windows to 
first floor bedroom 5 

- Addition of a new window 
to the ground-floor 
bedroom 

 

- Additional window to the 
ground floor, Bed 2.  

 

5 STATUTORY CONSIDERATIONS 

5.1 Relevant matters for consideration 

 
The relevant planning considerations for the proposed development are as follows: 

▪ State Environmental Planning Policy (Biodiversity and Conservation) 2021 
▪ State Environmental Planning Policy (Resilience and Hazards) 2021 
▪ Liverpool Local Environmental Plan (LLEP) 2008; and 
▪ Liverpool Development Control Plan (LDCP) 2008; 

o Part 1: General Controls for All Development; 

o Part 3.2: Dwelling houses on land greater than 400 sqm in the R2, R3 and R4 

zones 
Contributions Plans 

• Liverpool Contributions Plan 2018 – Established Areas applies to the site.   
 

6 ASSESSMENT  

The development application has been assessed in accordance with the relevant matters of 
consideration prescribed by Section 4.15 Evaluation of the EP&A 1979 and the 
Environmental Planning and Assessment Regulation 2021, as follows:  
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The application has been lodged pursuant to Section 4.55 of the Environmental Planning 
and Assessment Act 1979, which provides: 
 
Modification of consents – generally 
 
(2) Other modifications A consent authority may, on application being made by the 
applicant or any other person entitled to act on a consent granted by the consent authority 
and subject to and in accordance with the regulations, modify the consent if— 
 

(a) it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which consent was 
originally granted and before that consent as originally granted was modified (if at 
all), and 
 

Comment: The proposed modification would result in ‘substantially the same’ development as 
the development has been integrated into the existing built form and does not 
present as excessive bulk or intensity when assessed in the context of the 
established built form. The existing approved dwelling formed a compliant 
development and the alterations are consistent with the zone objectives and 
character of the area. 

 
(b) it has consulted with the relevant Minister, public authority or approval body (within 

the meaning of Division 4.8) in respect of a condition imposed as a requirement of a 
concurrence to the consent or in accordance with the general terms of an approval 
proposed to be granted by the approval body and that Minister, authority or body has 
not, within 21 days after being consulted, objected to the modification of that 
consent, and 

Comment: Concurrence or general terms of approval is not required in the assessment of this 
modification and was not sought in the consent originally approved. 

 
(c) it has notified the application in accordance with— 

(i) the regulations, if the regulations so require, or 
(ii) a development control plan, if the consent authority is a council that has 

made a development control plan that requires the notification or advertising 
of applications for modification of a development consent, and 

Comment: The modification application was not required to be notified in accordance with the 
regulations or Councils Community Engagement Strategy 2022. 

 
(d) it has considered any submissions made concerning the proposed modification 

within the period prescribed by the regulations or provided by the development 
control plan, as the case may be. Subsections (1) and (1A) do not apply to such a 
modification. 

Comment: No submissions were received during the course of this assessment. 
(3) In determining an application for modification of a consent under this section, the consent 
authority must take into consideration such of the matters referred to in section 4.15(1) as 
are of relevance to the development the subject of the application. The consent authority 
must also take into consideration the reasons given by the consent authority for the grant of 
the consent that is sought to be modified. 
 

Comment: Council has considered matters referred to in Section 4.15(1) and is discussed in 
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the following sections of this report. Council has considered that reasons for the 
grant of the originally approved consent included the developments compliance of 
the Floor space ratio within the area prescribed, a 0.6:1 FSR mapped zone. 

 
(4)  The modification of a development consent in accordance with this section is taken not 
to be the granting of development consent under this Part, but a reference in this or any 
other Act to a development consent includes a reference to a development consent as so 
modified. 
 

Comment: Noted. 
 

6.1 Section 4.15(1)(a)(i) – Any Environmental Planning Instrument  

The subject application has been assessed in accordance with the relevant matters of 
consideration prescribed by Section 4.15 of the Environmental Planning and Assessment 
Act 1979 and the Environmental Planning and Assessment Regulation 2021, as follows: 
 
(a) State Environmental Planning Policy (Biodiversity and Conservation) 2021 
 
The subject site is located within the Georges River Catchment and as such, State 
Environmental Planning Policy (Biodiversity and Conservation) 2021 – Water Catchments 
(the Georges River Catchment) applies to the application. SEPP (Biodiversity and 
Conservation) 2021, in particular Chapter 6 - Water Catchments, generally aims to maintain 
and improve the water quality and river flows of catchments such as the Georges River and 
its tributaries. 
 
The parent application, DA-866/2022 was not referred to Council’s Land Development 
Engineering Section given the typical application for the construction of a detached dwelling 
on a residential land. Accordingly, the development was considered to meet the objectives of 
the SEPP as it would unlikely have a negative impact on the environmental quality of the 
Georges River Catchment and conditions were applied regarding stormwater and sediment 
and erosion control measures.  
 
(b) State Environmental Planning Policy (Resilience and Hazards) 2021 – 

Remediation of Land 
 
Land contamination and remediation matters were considered in the prior assessment of the 
approved development under DA-866/2022. No further matters for consideration have been 
identified under the subject modification. 
 
 
(c) Liverpool Local Environmental Plan (LLEP) 2008  
 
The approved development had been assessed against the LLEP 2008 under DA-866/2022 
and the proposed modification generates further matters for consideration in this instance. 
 
(i) Zoning  
The subject site is zoned R2 Low-Density Residential pursuant to the LLEP 2008. An extract 
of the zoning map is provided in Figure 2. 
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Figure 3: Zoning map (Source: Geocortex) 

 
(ii) Permissibility 
The proposed additions and alterations of a dwelling is permissible with consent within the 
R2 Low Density Residential Zone. 
 
(iii) Objectives of the zone 
 
The objectives of the R2 – Low Density Residential zone are as follows: 
 

•   To provide for the housing needs of the community within a low density 
residential environment. 

•   To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

•   To provide a suitable low scale residential character commensurate with a low 
dwelling density. 

•   To ensure that a high level of residential amenity is achieved and maintained. 
It is considered that the proposal is a permissible type of development within the R2 Low 
Density Residential zone and is consistent with the above zone objectives, in that it provides 
for housing needs of the community and can provide a high level of residential amenity The 
proposal has been designed to ensure no adverse impacts on surrounding land uses. 
 
(iv) Principal Development Standards 
 
LLEP 2008 contains a number of principal development standards which are relevant to the 
proposal, as detailed below. 
 
 

Subject Site 
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Development 
Provision 

Requirement Proposed Comment 

Part 2 Permitted or prohibited development 

2.6   Subdivision 
– consent 
requirements 

Subdivision requires 
development consent 

No subdivision proposed Not applicable 
 

Part 4 Principal Development Standards 

4.1 Minimum 
subdivision lot 
size 

300m2 on map Existing lot is 450sqm. 
No subdivision proposed 

Not applicable 
 

4.3 Height of 
Buildings 

8.5m Maximum height of the 
existing dwelling is 7.6m. 

Complies 
 

4.4 Floor Space 
Ratio 

The FSR limit is 
0.6:1. 
 
The site is not 
mapped within 
special areas subject 
to FSR clauses. 

Dwelling: 0.66:1 
 
(GFA: 
Ground floor = 149m2, 
First floor = 148.4m2 
Total =297.4m2) 
Site area=450m2 
FSR Ratio: 
= 297.4sqm/450sqm 
= 0.66:1 
 
Although not required for 
a modification application, 
a Clause 4.6 Variation is 
provided to make a merit 
assessment on why the 
applicant believes the 
development standard is 
unnecessary and that 
there are sufficient 
environmental planning 
grounds to justify the non-
compliance. This is 
discussed below. 

Considered 
acceptable on 
merit 

4.5 Calculation of 
floor space ratio 
and site areas 

The definition of floor 
space ratio of 
buildings on a site is 
the ratio of the gross 
floor area of all 
buildings within the 
site to the site area. 

The site area is 
registered as 450m2. 
 
The proposed 
development is carried 
out on one lot.  
 
There are no exclusions 
from site area present on 
the subject site. 
 
The gross area 
calculation presented is 
consistent with the 

Noted 
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calculation measured.  

4.6 Exception to 
development 
standards 

The exception to the 
development 
standard related to 
floor space ratio, 
which is not a 
standard that is 
expressly excluded 
from the operation of 
this clause.  

Although not necessarily 
required for a Clause 
4.55 modification 
application, a merit-based 
assessment of the 
considerations under 
Clause 4.6 Exception of 
development standards 
has been submitted in 
relation to the non-
compliance with Clause 
4.4 Floor Space Ratio. 
This is discussed below.  

Considered 
acceptable on 
merit 

7.7 Acid Sulfate 
Soils 

The subject site is not 
mapped as being 
within a Class 5 acid 
sulfate soil area  

No further consideration 
is required. 

Not applicable 
 

 
Clause 4.6 – Exceptions to development standards (Variation to Clause 4.4 – Floor 
space ratio) 
 
Clause 4.4(2) of the Liverpool Local Environmental Plan 2008 states: 
 
(2)  The maximum floor space ratio for a building on any land is not to exceed the floor 
space ratio shown for the land on the Floor Space Ratio Map. 
 
The maximum floor space ratio standard applying to the subject land under Clause 4.4(2) is 
0.6:1 (gross area: site area) as shown in the extract from the Floor Space Ratio Map below. 
 

 
Figure 4: Extract of Floor Space Ratio Map - LEP 2008 
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The purpose of the proposed development relating to this exception sought, as stated in the 

DA documentation, is to enclose the existing covered alfresco for the purpose of a kitchen 

extension. However, the modification, whilst located in a maximum 0.6:1 Floor Space Ratio 

mapped zone, proposes a Floor Space Ratio (FSR) of 0.66. 

 

The application contravenes the maximum FSR of 0.6:1 by 0.060:1 or 10.14%, accordingly 

the proposal seeks a variation to the maximum FSR development standard under clause 4.4 

of the Liverpool Local Environmental Plan 2008 (LLEP 2008). Considering that a 

modification application does not necessarily require the means of a variation to be looked at 

under the provisions of Clause 4.6 of the LLEP 2008, a merit based assessment based on 

these provisions will be made to assess whether the variation can be supported. 

 

As such, pursuant to Clause 4.6 of the LEP 2008, the applicant has submitted a request 

seeking to justify a variation to the maximum floor space ratio prescribed in Clause 4.4(2). 

 

The objectives of Clause 4.6(1) are as follows: 

 

(a)  to provide an appropriate degree of flexibility in applying certain development standards 

to particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in particular 

circumstances. 

 

Clause 4.6(2) prescribes: 

 

(2)  Development consent may, subject to this clause, be granted for development even 

though the development would contravene a development standard imposed by this or any 

other environmental planning instrument. However, this clause does not apply to a 

development standard that is expressly excluded from the operation of this clause. 

 

Comment: The variation to FSR is not expressly excluded from the operation of this clause.  

 
Clause 4.6(3) prescribes: 

 

(3)   Development consent must not be granted to development that contravenes a 

development standard unless the consent authority is satisfied the applicant has 

demonstrated that— 

 

(a)   compliance with the development standard is unreasonable or unnecessary in the 

circumstances, and 

(b)   there are sufficient environmental planning grounds to justify the contravention of the 

development standard. 

 

Comment: The applicant has submitted a Clause 4.6 Variation report to the floor space ratio 

standard, in order to justify the variation described above.  
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Background: 

 

A Clause 4.6 Variation report was submitted under the previous modification application DA-

866/2022/A which provided the justifications based on the merits of the proposal assessed 

against Clause 4.6 and the objectives of the Ageing Well In NSW: Seniors Strategy 2021-

2031. 

 

DA-866/2022/A was determined by the LLPP and deemed the exceedance to FSR 

acceptable on merit and that there are sufficient environmental planning grounds to justify 

the contravention of the development standard. 

 

“The Panel is of the view that the precedential value of the infill of the alfresco area to 

facilitate the extension of the kitchen is limited in the circumstances where this area 

is already enclosed by 2 walls of the house under the upstairs bedroom and the 

approved external support walls are already in place and noted that the approved 

plans showed an outdoor kitchen in the alfresco space. [emphasis added] (Minutes 

and Determination of LLPP Meeting, 31 March 2025, p.2).” 

 

The Clause 4.6 Variation under DA-866/2022/B provides justifications based on the merits of 

the proposal assessed against Clause 4.6 reiterates justifications provided under DA-

866/2022/A as shown in the below abstract. 

 

“It is submitted that compliance with the Floor Space Ratio (FSR) development 

standard is unreasonable and unnecessary in the circumstances of this particular 

case. This conclusion is based on the well-established legal principle that the 

objectives of the development standard are achieved notwithstanding the non-

compliance. This aligns with the first and most common method of satisfying Clause 

4.6(3)(a) of the Liverpool LEP 2008, as definitively set out in Wehbe v Pittwater 

Council [2007] NSWLEC 827. As clarified by the ‘Guide to Varying Development 

Standards’ (November 2023), an applicant is only required to satisfy at least one part 

of this ‘Wehbe test’.” 

 
(a) compliance with the development standard is unreasonable or unnecessary in 

the circumstances, and 
 
Applicant justification: 

 

The applicant confirms that the ‘underlying objectives of the Floor Space Ratio (FSR) 

development standard remain highly relevant to the proposed kitchen extension’.  

 

The applicant continues to justify the following: 

 

This zoning aligns with the site’s characteristics, the surrounding residential context, and the 

established character of the neighbourhood. The proposed kitchen extension, despite the 

minor FSR variation, remains consistent with the zone’s objectives, which include: 
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• Providing for the housing needs of the community within a low-density residential 

environment.  

• Ensuring a high level of residential amenity.  

• Maintaining a low-scale residential character commensurate with a low dwelling 

density.  

The proposed kitchen extension, driven by the need to accommodate a multi-generational 

family with elderly occupants and growing children, supports the zone’s objectives by 

facilitating aging in place and promoting adaptable housing solutions within an established 

residential context.  

 

The FSR variation, while exceeding the numerical limit, does not fundamentally alter the 

dwelling’s low-density residential character. The alterations are primarily internal, at the rear 

of the dwelling and do not significantly impact the dwelling’s external appearance or the 

streetscape.  

 

Therefore, the R2 Low Density Residential zoning remains appropriate for the site, and the 

proposed kitchen extension, including the FSR variation, is compatible with the zone’s 

objectives and desired future character. 

 
Council Assessment: 

 

• The numerical exceedance of 10.14% arises from a minor, single storey kitchen 

extension associated with an existing dwelling that accommodates a multi-

generational family. The additional floor area does not manifest as excessive bulk or 

scale when assessed in the built form context and remains subordinate to the 

primary dwelling. As such, the planning impacts typically intended to be regulated by 

the FSR control, including excessive intensity, overdevelopment, and adverse 

amenity impacts, are not demonstrably triggered by the proposal. 

 

• The site is rectangular in shape with 15m frontage and a depth of 30m. The site area 

is 450sqm. The shape of the site is not irregular and does not demonstrate an 

unreasonable assess to the local street. The site shape, topography and access 

does not create unreasonable or unnecessary development circumstances.  

 

• The applicant has confirmed that the objectives of the FSR development standard 

remains highly relevant to the proposal. the objectives of the FSR development 

standard are achieved notwithstanding the non-compliance. The extension is located 

to the rear of the dwelling, is not visually prominent from the public domain, and does 

not materially alter the established streetscape character. The scale of development 

remains consistent with surrounding residential allotments within the locality many of 

which exhibit incremental rear additions to support evolving household needs. In this 

regard, rigid adherence to the numerical FSR limit would not yield a materially better 

planning outcome. 
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• The development does not increase residential density, traffic generation, or demand 

on local infrastructure beyond what is reasonably anticipated for a single dwelling in 

the zone. The site retains adequate setbacks and private open space, indicating that 

the land is capable of accommodating the additional floor area without resulting in 

site overdevelopment in a practical sense. 

 

• It is also relevant that the works are retrospective in nature and relate to an extension 

that has already been integrated into the existing dwelling form without generating 

demonstrable adverse impacts to adjoining properties in terms of overshadowing, 

privacy, or visual amenity. This reinforces that the breach is technical rather than 

resulting in substantive planning harm. 

• The site is not restricted by easements or applicable restrictions on use. The land title 

and 88B instrument does not create unreasonable or unnecessary development 

circumstances.  

 

• The site contour is generally flat, with a slight incline of 0.6m rise to the front setback. 

The topography does not create unreasonable or unnecessary development 

circumstances.  

 

• The subject dwelling is facing west. The location of the proposed extension is located 

in the rear yard with is orientated to the east. Solar access to the dwelling or its 

private open space is typical and does not create unreasonable or unnecessary 

development circumstances.  

 

• The siting of windows of habitable rooms in the subject development and adjoining 

developments are typical to the local character. Overlooking private open space in 

this instance does not create unreasonable or unnecessary development 

circumstances.  

 

• Due to the topography of the site, stormwater from the site is able to drain 

satisfactorily to the street via existing kerb outlets.   

 

• The setbacks of the existing original dwelling have been maintained in the previous 

consent DA-866/2022. The setbacks are not proposed to be altered in the subject 

modification application.  

 

• The Panel as part of the first modification application were satisfied that the 

development would be considered substantially the same as that existing for the 

purposes of Section 4.55 of the EP&A Act. The Panel was of the view that the 

connection from the dwelling into the private open space is adequate in terms of DCP 

requirement for a direct link between living room and private open space. The Panel 

was also of the view that the precedential value of the infill of the alfresco area to 

facilitate the extension of the kitchen is limited in the circumstances where this area 
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is already enclosed by 2 walls of the house under the upstairs bedroom and the 

approved external support walls are already in place and noted that the approved 

plans showed an outdoor kitchen in the alfresco space. 

 
(b) there are sufficient environmental planning grounds to justify the 

contravention of the development standard. 
 
Applicant justification: 
 
The applicant has submitted a section in the Clause 4.6 Variation report which attempts to 

justify the contravention of the development standard by addressing the objectives of Clause 

1.3 Objects of the Act, pursuant to the Environmental Planning and Assessment Act 1979, 

which reads: 

 

The proposed kitchen extension and the FSR variation are consistent with the objectives of 

the Environmental Planning and Assessment Act 1979 in the following ways:  

 

(a) Social and economic welfare: The proposed kitchen extension enhances the 

functionality and accessibility of the dwelling, improving the occupants’ quality of life and 

promoting social inclusion. This aligns with the objective of promoting social and economic 

welfare by creating a more liveable and adaptable home environment.  

 

(b) Ecologically sustainable development: The proposed kitchen extension promotes 

sustainable building practices by incorporating energy-efficient appliances and design 

features that maximise natural light and ventilation. This aligns with the objective of 

facilitating ecologically sustainable development by integrating environmental considerations 

into the design.  

 

(c) Orderly and economic use of land: The proposed kitchen extension involves a minor 

increase in floor area and does not alter the dwelling’s overall footprint. This ensures the 

efficient use of land and promotes orderly development without significant changes to the 

existing building envelope.  

 

(d) Affordable housing: The proposed kitchen extension supports the provision of 

affordable housing by enabling a multi-generational family to cohabitate comfortably. This 

addresses the growing need for adaptable and affordable housing solutions, particularly for 

extended families.  

 

(e) Environmental protection: The proposed kitchen extension has minimal impact on the 

surrounding environment and promotes sustainable building practices. This aligns with the 

objective of protecting the environment and minimising any adverse impacts.  

 

(f) Sustainable management of heritage: The proposed kitchen extension does not impact 

any built or cultural heritage (including Aboriginal cultural heritage). The development is 
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consistent with the existing character of the area and does not involve any demolition or 

alteration of heritage features.  

 

(g) Good design and amenity: The proposed kitchen extension enhances the amenity and 

functionality of the dwelling, contributing to a more liveable and aesthetically pleasing living 

environment. This aligns with the objective of promoting good design and amenity of the built 

environment.  

 

(h) Proper construction and maintenance: The proposed kitchen extension will be 

constructed in accordance with the National Construction Code (NCC) and relevant 

Australian Standards, ensuring the health and safety of the occupants. This aligns with the 

objective of promoting proper construction and maintenance of buildings.  

 

(i) Sharing of responsibility: The proposed modifications have been designed and 

assessed considering the relevant planning controls and building regulations, demonstrating 

a shared responsibility between different state government levels.  

 

(j) Community participation: The modification application process allows community 

participation in environmental planning and assessment. The applicant has submitted a 

comprehensive SEE, which is publicly available, and the Council will consider any 

submissions from the community before making a decision on the application.  

 

The proposed kitchen extension and FSR variation align with the objectives of the 

Environmental Planning and Assessment Act 1979 by promoting sustainable development, 

enhancing the living environment for the occupants, and protecting the environment and 

community interests. 

 

Council Assessment of the applicant’s response are as follows: 

 

• The contravention arises from a minor, single storey kitchen extension that is 

ancillary to the existing dwelling and is located to the rear of the site. The 

exceedance is limited in scale and does not present as excessive bulk or intensity 

when assessed in the context of the established built form. The additional floor area 

is absorbed within the existing development footprint and does not materially alter the 

streetscape presentation or visual character of the locality. This demonstrates that 

the environmental impacts ordinarily associated with an FSR breach are negligible in 

this case. 

 

• The exceedance is technical in nature, as the development continues to achieve the 

underlying objectives of the FSR development standard despite the numerical non-

compliance. The proposal maintains compatibility with the character and scale of 

surrounding development and does not undermine the intended planning outcomes 

of the standard. In this regard, the environmental planning impacts are acceptable 

and do not warrant strict adherence to the development standard. 
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• The subject site is not affected by environmental biodiversity constraints or heritage 

constraints.  

 

• The proposed variation does not adversely affect the amenity of dwelling and 

adjoining sites, including solar access, cross ventilation, privacy and private open 

space.  

 

• Any consent would be supported by conditions to comply with the National 

Construction Code and the relevant Australian Standards. 

 

• The additional floor space improves internal amenity and functionality without 

generating additional traffic, parking demand, or infrastructure burden. As such, the 

environmental planning outcome is consistent and orderly for the site. 

 

Conclusion and recommendation: 

 

As a result of the assessment above, the proposed variation to the FSR development 

standard satisfactorily justifies that the standard is unreasonable or unnecessary in this 

instance. Accordingly, it is considered that the proposal demonstrates that the objectives of 

the FSR development standard are achieved notwithstanding the 10.14% exceedance, and 

that sufficient environmental planning grounds exist to justify the variation. 

Accordingly, a degree of flexibility can be applied by consent authority with regards to 

Clause 4.6(1a) of the LEP 2008 and the variation to the development standard is supported 

in this instance and given the circumstances of the case, it is unlikely to set an undesirable 

precedent. 

6.2 Section 4.15(1)(a)(ii) – Any Draft Environmental Planning Instruments 

No applicable draft EPIs apply to the subject site. 

6.3 Section 4.15(1)(a)(iii) – Any Development Control Plan 

 
The subject application has also been assessed against the relevant controls of the 
Liverpool Development Control Plan (LDCP) 2008, particularly Part 1 General Controls for all 
Development and Part 3.2 Dwelling houses on land greater than 400 sqm in the R2, R3 and 
R4 zones .  
 
The modification generates further matters for consideration under this application that were 
deemed satisfactory under the original approval. This has been assessed in the tables in 
Attachment 1. 

6.4 Section 4.15(1)(a)(iii) – Any Planning Agreement or Draft Planning Agreement  

 
There is no planning agreement or draft planning agreement applying to the site. 
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6.5 Section 4.15(1)(a)(iv) – The Regulations 

 
No additional items for consideration are relevant in this instance. Conditions of consent 
would still apply to the subject development in relation to compliance with the National 
Construction Code and Australian Standards. 

6.6 Section 4.15(1)(b) – The Likely Impacts of the Development 

a) Natural Environment 
 
There are unlikely to be any additional impacts to the natural environment than originally 

assessed. Since the building footprint remains mostly unaltered, the natural environment 

remains unaltered. 
 
b) Built Environment 
 
The proposal was referred to Councils Building Officer, who supported the proposal with 

consent. The proposed development is unlikely to create any adverse impacts on the 

surrounding built environment and is unlikely to create any detrimental impacts on the 

adjoining properties or the locality as a whole as originally approved. 
 
c) Social Impacts 
 
The proposed development is unlikely to have a negative social impact in the locality.  
 
 
d) Economic Impacts 
 
The proposal development is unlikely to have a negative impact on the locality.  

6.7 Section 4.15(1)(c) – The Suitability of the Site for the Development 

The proposal is still a permissible form of development, remaining suitable for the site 
despite the exceedance to a key development standard. 
 

6.8 Section 4.15(1)(d) – Any Submissions made in relation to the Development 

 
(a) Community Consultation  

The modification application was not required to be notified as the original development 

application was not notified. With appropriate obscure glazing of unauthorised first floor 

windows as proposed, the proposed modification does not have the potential to increase the 

impact of the development of adjoining or nearby land or development, in accordance with 

Liverpool City Council Community Engagement Strategy and Community Participation Plan 

2022. 

 

(b) Internal Referrals  

Referrals were made to the following Council departments, who have reviewed the proposed 

modifications to conditions of consent, and have provided the following comments: 
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DEPARTMENT COMMENTS 

Building Supported subject to the condition below: 
 
All works shall comply with the requirements of the BCA. 
 
A BIC is also lodged concurrently with the modification application and is  
awaiting the result of this modification. 

 
(c) External Referrals  
 
Nil.  

6.9 Section 4.15(1)(e) – The Public Interest 

The proposed modification remains consistent with the objectives of the zone and is within 
the public interest. 
 
DEVELOPMENT CONTRIBUTIONS 
 
No further developer contributions apply to this modification application. 

7 CONCLUSION 

 
The application has been assessed having regard to the provisions of Section 4.15 of the 
EP&A Act 1979, and the Environmental Planning Instruments, including the applicable State 
Environmental Planning Policies, Liverpool LEP 2008, LDCP 2008, and the relevant codes 
and policies of Council. 
 
Based on the assessment of the application, it is recommended that the application be 
approved subject to modified conditions of consent. 

8 RECOMMENDATION 

That Modification Application DA-866/2022/B be approved subject to modified conditions of 

consent. 

 

ATTACHMENTS 

 
1. Liverpool Development Control Plan 2008 - Compliance Tables 

2. Clause 4.6 Variation Request 

3. Determination Documents 

4. Section 4.55 Modification of Consent  
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