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Item Number: Electronic Determination 

Application Number: DA-793/2019/A 

Proposed 

Development: 

Modifcation to Development Consent DA-793/2019 under Section 

4.55(2) of the Environmental Planning and Assessment Act 1979 

involving additional stormwater infrastrucutre within Lot 9 DP 776297 

and Eleventh Avenue to replace the approved temporary basin, 

deletion of the stages, removal of eleven trees and rectification of the 

error in the lot numbering and associated inconsistencies. 

Approved Application DA-793/2019 

Existing approval under DA-793/2019 is for the demolition of existing 

structures and subdivision of one (1) lot into fourteen (14) low density 

residential lots, three (3) environment living residential lots and (1) 

RE1 lot for public open space over three stages 

Property Address 231-245 Eleventh Avenue, Austral NSW 2179 

Legal Description: Lot 11 DP 1304045; Lot 9 DP776297 

Applicant: The Trustee for Crown Trust 28 

Land Owner: Crownland Austral Pty Ltd; Liverpool City Council 

Cost of Works: Nil 

Recommendation: Approval subject to modified conditions of consent 

Assessing Officer: Sarah Ilma 
   

 

1. EXECUTIVE SUMMARY  
 

This report serves as a supplement to the original assessment report submitted to the 

Liverpool Local Planning Panel (LLPP) for the public meeting held on 26 May 2025. It outlines 

the events and actions taken by both Council officers and the applicant and provides an 

analysis of the applicant’s most recent response to the request for additional information. The 

full assessment of the proposal is included in the original report, available as Attachment A. 

 

On May 2025, LLPP considered the application and deferred the determination for three 

months to allow the applicant to undertake an Aboriginal Archaeological Assessment noting: 

 

The Panel endorses the Council Officers’ report but remains concerned at the implications 

for this project of the decision of the Land and Environment Court in Dahua Group Sydney 

Project 6 Pty Ltd vs Shellharbour City Council [2024] NSW LEC 1814. 

 

In response, the following documents were submitted on behalf of the applicant in June 2024: 
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• A letter from McCardle Heritage dated 4 June 2025, drawing differences between the 
project associated with the Dahua case law NSW LEC 1814 and the subject 
application to address the concerns raised by the LLPP.  The submission confirmed 
the proposal’s compliance with relevant legislation and noted the applicant’s intention 
to undertake the Aboriginal Cultural Heritage Assessment Report (ACHAR).  

 

• A letter from Colliers International Engineering and Design (Colliers) dated 12 June 
2024 summarising the findings of McCardle Heritage and informing Council that the 
applicant was in the process of undertaking an ACHAR to adhere to the requirements 
of the LLPP.  

 

The advice provided by Council’s Heritage Officer on 13 June 2025 in response to the 

submitted information indicated that a Due Diligence Assessment alone is not adequate 

for assessment of Aboriginal Cultural Heritage as it does not involve consultation with 

Aboriginal stakeholders, detailed site assessment or survey. 

 

On 26 June 2025, Colliers requested that the application is approved with a draft ACHAR 

and a condition requiring the final ACHAR to be submitted prior to the issue of a 

Subdivision Works Certificate is imposed, in line with the draft conditions. This request 

was made due to the extended timeframe involved in consulting with Aboriginal 

stakeholders. Colliers expressed concern that requiring the ACHAR to be completed prior 

to determination could result in its delay until 2026. They also noted that the requirement 

for an ACHAR was only raised by Council in May 2025, despite the application having 

been lodged in November 2024. 

 

Councils’ Heritage Officer responded on 1 July 2025 stating that the applicant’s request 

could not be supported as the report was required to assess the impacts of the proposal. 

Council clarified that only an Aboriginal Archaeological Assessment (AAA) was required 

at this stage which could be completed in three months i.e. half the time required for an 

ACHAR. The AAA serves a similar purpose without the physical testing and detailed 

reporting components associated with the ACHAR process. This advice was formally 

conveyed to the applicant on 11 July 2025. 

 

The applicant submitted an amended report on 15 July 2025. Following advice from 

Heritage NSW, which essentially left the decision to Council, the Heritage Officer 

recommended approval of the application with the imposition of conditions relating to the 

following to cover the gaps in the amended report, noting it which essentially had the 

same contents as the original report:  

 

• Supervision of all creek alignment excavation by a qualified Aboriginal Cultural 
Heritage Archaeologist 

• Implementation of an Unexpected Finds Protocol 
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2. DEVELOPMENT APPLICATION HISTORY 
 

Key dates associated with the application are provided below: 

 

Date Action 

29 November 2024 Modification Application was lodged with Council  

16 January 2025 General Terms of approval issued by Department of Planning and 

Environment-Water 

24 January 2025 External consultant appointed due to conflict of interest 

19 February 2025 Additional information request issued to the applicant 

28 February 2025 Additional information submitted by the applicant 

7 February – 10 

March 2025 

Public notification of the application 

13 March 2025 Bushfire Safety Authority and amended conditions of approval issued 

by the NSW RFS  

4 April 2025 Further changes were made to the modification application to delete 

staging 

26 May 2025 The application was considered at the LLPP determination meeting, 

with a decision to defer for further investigation of Aboriginal 

Archaeological Assessment 

12 June 2025 Additional information submitted by the applicant to address the 

concerns raised in the determination meeting.  

25 June 2025 Applicant informed that the additional information is not adequate. 

26 June 2025 Applicant’s request to approve the application with a condition for 

ACHAR 

1 July  Applicant advised that the request cannot be supported, and 

clarification provided on the type of assessment (AAA) requested 

15 July 2025 Amended report (AAA) submitted by the applicant. 
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3. APPLICANTS RESPONSE TO ADDITIONAL INFORMATION 
 

 

The applicant’s initial response included a letter from McCardle Heritage, which outlined the 

adequacy of the submitted Archaeological Due Diligence Assessment (ADDA) and provided 

detailed reasons for not requiring an Aboriginal Cultural Heritage Assessment Report 

(ACHAR) for the proposed development. A copy of the information submitted is provided as 

Attachment B. 

 

To address concerns raised by Council, the letter distinguished the subject application from 

the project referenced in Dahua case law. It highlighted that the ACHAR submitted in the 

Dahua case did not assess the entire development site and excluded areas where significant 

works were proposed. In contrast, the ADDA submitted with the current application surveyed 

the entire site and encompassed the full scope of proposed works. 

 

Further, the Dahua ACHAR declined to undertake test excavations for potential subsurface 

archaeological deposits. The ADDA, however, found no archaeological objects or Potential 

Archaeological Deposit (PAD) sites which warranted further investigation.  

 

The mapping and assessment in the Dahua case were deemed insufficient, lacking adequate 

information on the likelihood of disturbing relics. The report did not specify how impacts to 

known artefacts would be minimised or mitigated, nor did it outline measures to protect 

unidentified artefacts. In comparison, the ADDA provided a comprehensive evaluation of the 

potential to encounter unknown Aboriginal artefacts, thereby reducing uncertainty around 

cultural heritage risks. An unexpected finds protocol during construction is proposed as a 

mitigation measure. Refer to Table 2 of the letter from McCardle Heritage for details.  

 

Notwithstanding the above, the applicant’s correspondence mentioned the intention to 

undertake an ACHAR as required by Council.  

 

However, Council’s Heritage officer raised concerns that a due diligence assessment does 

not provide a detailed assessment of impact. In subsequent correspondences between the 

applicant and Council, it was also clarified that a AAA would be adequate to address Council’s 

concerns which required a shorter timeframe than an ACHAR. 

 

A copy of the AAA submitted by the applicant is provided in Attachment C. While the Heritage 

Officer noted that the submitted information is essentially the same as the ADDA, the 

development was recommended for approval, subject to the following conditions to address 

any potential impacts during works.   

 

• All excavation within the creek alignment is to be supervised by an experienced 
Aboriginal Cultural Heritage Archaeologist. No excavation is to be undertaken within 
the creek alignment without the Archaeologist on site and monitoring the material being 
excavated.  
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• An Unexpected Finds Protocol is to be implemented for the project. Should any objects 
which may potentially be Aboriginal Object or human skeletal remains be uncovered, 
all works are to cease, the area is to be secured with temporary fencing and an 
Archaeologist is to be engaged to inspect and analyse the objects. Heritage NSW and 
Liverpool City Council are to be notified and provided copies of any assessments 
prepared by the Archaeologist. No works are to be resumed without authorisation from 
Heritage NSW and Liverpool City Council.  
 

4. CHANGES TO THE CONDITIONS OF CONSENT 
 

As a result of the additional information and further review by the Council’s Heritage 

Officer the following changes have been made to the modified conditions of consent 

which were previously submitted to LLPP for determination: 

• Condition 2 has been updated to reflect the AAA report instead of the ADDA  

• Proposed condition 129.2 requiring an ACHAR has been removed 

• Previously proposed condition 44.1 for an Aboriginal Heritage Impact Permit 
has been removed 

• Added Condition 69.1 for supervision of works within the creek  

• Added Condition 69.2 for an Unexpected Finds Protocol. 
 

Amended conditions of consent are attached as Attachment D. 

 

5. CONCLUSION 

 

The additional information from McCardle Heritage clearly distinguishes the archaeological 

assessment for the subject proposal from that referenced in the Dahua case. The site has 

been assessed as having very low Aboriginal heritage value, with no Aboriginal objects or 

Potential Archaeological Deposit (PAD) sites identified. This significantly reduces uncertainty 

regarding cultural heritage risks. 

 

To further safeguard heritage values, an unexpected finds protocol will be implemented during 

construction, along with supervision of works within the creek alignment by a by an 

experienced Aboriginal Cultural Heritage Archaeologist, as recommended by Council’s 

heritage officer. These measures are considered sufficient to ensure appropriate protection of 

Aboriginal heritage. 

 

As summarised in the original report, the assessment of the proposed modification has been 

undertaken in accordance with the provisions of Sections 4.15(1) and 4.55(2) of the Act, 

relevant environmental planning instruments, including applicable State policies, the Liverpool 

Growth Centres DCP, and relevant codes and policies of Council. 

 

The proposal has demonstrated that it is substantially the same as the originally approved 

development, with no adverse environmental impacts. It demonstrates compliance with 

relevant planning instruments and includes appropriate mitigation measures to minimise 

impacts. 
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6. RECOMMENDATION 

 

That Liverpool Local Planning Panel, as the consent authority, grants consent to DA-

793/2019/A for the proposed modification application involving additional stormwater 

infrastrucutre within Lot 9 DP 776297 and Eleventh Avenue to replace the approved temporary 

basin, removal of eleven trees and rectification of the error in the lot numbering and associated 

inconsistencies, and deletion of staging, subject to the modified conditions as outlined within 

Attachment D. 

 

ATTACHMENTS 

 
1. Original Local Planning Panel Report 

2. Additional Information submitted 

3. Aboriginal Archaeological Assessment and Impact Assessment 

4. Modified Conditions of Consent  
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