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MATTERS FOR THE  
LOCAL PLANNING PANEL’S  

DETERMINATION 
 
 
 
 

Monday, 8 December 2025 
 
 
 

ONLINE VIA MS TEAMS 
 
 
 

Commencing at 2:00 PM 
 

 

Microsoft Teams Need help? 
Join the meeting now 

Meeting ID: 466 910 110 972 1 
Passcode: Df7b5bW9 

 
Dial in by phone 

+61 2 9161 1229,,566934890# Australia, Sydney 
Find a local number 

Phone conference ID: 566 934 890# 
 
 

Submissions by the applicant and concerned parties will be considered at the 
meeting. A concerned party is deemed to be a person who has made a written 
submission in respect to the application. The Panel shall, upon request, hear 
submissions from persons who identify prior to a meeting that they wish to make a 
submission to be considered by the Panel. Presentations to the Panel by the 
applicant and concerned parties shall be restricted to 3 minutes each. The Panel 
Chairperson has the discretion to extend the period if considered appropriate. 
 
Should you wish to address the Panel, please advise Amanda Merchant, Panel 
Support Officer on 8711 7712, by 4pm, 4th December 2025. 
 
For further information relating to the Local Planning Panel please refer to Council’s 
web page: 
 
Liverpool Local Planning Panel / Liverpool City Council (nsw.gov.au) 

 

  

 



 

 

 

 

 
 

 

 

ITEM No. SUBJECT 

 

PAGE No. 

1 

DEVELOPMENT APPLICATION DA-317/2025 

 

PROPOSED DEMOLITION OF EXISTING STRUCTURES 

AND CONSTRUCTION OF A 4-TOWNHOUSE 

DEVELOPMENT WITH 1 DWELLING FOR AFFORDABLE 

HOUSING, AND ASSOCIATED CAR PARKING, 

LANDSCAPING, FRONT FENCE, & STORMWATER 

MANAGEMENT WORKS INCLUDING A PROPOSED 

DRAINAGE EASEMENT ON THE ADJOINING LOT 

 

LOT 63 DP 25142, LOT 737 DP 533701 

 

233 MEMORIAL AVENUE, LIVERPOOL NSW 2170, 147 

CARTWRIGHT AVENUE, SADLIER NSW 2168 

4 - 219 

 

 

 

ITEM No. SUBJECT 

 

PAGE No. 

2 

DEVELOPMENT APPLICATION DA-239/2023/A 

 

MODIFICATION TO DEVELOPMENT CONSENT DA-

239/2023 UNDER SECTION 4.56 OF THE ENVIRONMENTAL 

PLANNING AND ASSESSMENT ACT 1979 

 

LOT 3061 DP813122 

 

14 NILAND WAY, CASULA 

220-332 

 

 

 

ITEM No. SUBJECT 

 

PAGE No. 

3 

DEVELOPMENT APPLICATION DA-166/2025 

 

CHANGE OF USE OF AN EXISTING FACILITY TO A 

WAREHOUSE AND DISTRIBUTION CENTRE WITH 

ANCILLARY OFFICE AND SHOWROOM FUNCTIONS  

 

LOT 201 DP 584561  

 

337 NEWBRIDGE ROAD, MOOREBANK 

333-377 
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Item Number: 1 

Application Number: DA-317/2025 

Proposed 

Development: 

Proposed demolition of existing structures and construction of a 4-townhouse 

development with 1 dwelling for affordable housing, and associated car 

parking, landscaping, front fence, & stormwater management works including 

a proposed drainage easement on the adjoining lot 

Property Address 233 Memorial Avenue, Liverpool NSW 2170; 

147 Cartwright Avenue, Sadlier NSW 2168 

Legal Description: Lot 63 DP 25142; 

Lot 737 DP 533701 

Applicant: Mr Khaled Kabbout 

Land Owner: Memorial Pty Ltd 

Liverpool City Council 

Cost of Works: $1,814,985 

Recommendation: Deferred Commencement Consent 

Assessing Officer: External Consultant – The APP Group 
   

 

1. EXECUTIVE SUMMARY 

Council received a Development Application DA-317/2025 seeking consent for demolition of existing 

structures and construction of a 4-townhouse development with 1 dwelling for affordable housing, and 

associated car parking, landscaping, front fence, & stormwater management works. The proposal is 

located at Lot 63 DP 25142, also referred to as No. 233 Memorial Avenue, Liverpool. Additional 

stormwater works and a drainage easement is proposed through adjoining Council owned land at Lot 

737 DP 533701, also referred to as No. 147 Cartwright Avenue, Sadlier.   

 

The application is lodged pursuant to State Environmental Planning Policy (SEPP) (Housing) 2021 

with the development comprising 22% of the gross floor area (GFA) for affordable housing purposes. 

The subject site is zoned R3 Medium Density Residential pursuant to Liverpool Local Environmental 

Plan (LLEP) 2008, within which the proposed development is permissible with consent.  

 

The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with Schedule 

2 of the Local Planning Panels Direction – Development Applications and Applications to Modify 

Development Consent, endorsed by the Minister for Planning and Public Spaces on 6 March 2024, as 

the development falls within the category of: 

 

1. Conflict of interest 
Development for which the applicant or land owner is: 

(a) The council 
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The proposal was required to be notified in accordance with the Liverpool City Council Community 

Engagement Strategy 2022 between 21 July and 7 August 2025. The application was placed on 

further exhibition for 28 days between 14 October and 11 November 2025. Three (3) unique 

submissions were received, raising concerns primarily in relation the use of Elouera Bushland 

Reserve, garage size, on-street car parking, traffic congestion, demolition and asbestos. 

  

An assessment of the application has demonstrated that the proposal is generally consistent with the 

provisions and requirements of Environmental Planning and Assessment Regulation 2021, SEPP 

(Housing) 2021, SEPP (Resilience and Hazards) 2021, SEPP (Biodiversity and Conservation) 2021, 

LLEP 2008, and Liverpool Development Control Plan (LDCP) 2008 that are relevant to the proposal. 

 

The application has been assessed pursuant to the provisions of the Environmental Planning and 

Assessment Act 1979 and it is recommended that the application be approved subject to a deferred 

commencement consent based on satisfactory compliance with relevant environmental planning 

instruments (EPIs) and policies. 

 

2. SITE DESCRIPTION AND LOCALITY 

 

2.1. Site Description 
 

The subject site consists of a single lot with a title description of Lot 63 DP 25142 and street address 

at No. 233 Memorial Avenue, Liverpool. The site is rectangular in shape with an area of 695.60m2. 

The site includes a primary frontage of 15.24m to Memorial Avenue, side boundary dimensions of 

45.72m and a rear boundary to Ireland Park of 15.24m. The site falls from Memorial Avenue to the 

park at the rear with a relative slope from the south-eastern frontage (RL18.22 AHD) to the north-

western rear (RL15.43 AHD), and this represents a 2.79m fall across the entire site.  

 

The subject site currently contains a single dwelling house built pre-1980, semi-detached 

weatherboard garage and additional concreted areas. Vegetation on the site is limited to 

predominantly grass ground over and two small trees/shrubs in the rear yard on the side boundary, 

and one street tree in front of the site. The site is shown in Figure 1 & 2 below: 
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Figure 1: Aerial imagery of subject sites (Source: NearMap June 2025). 233 Memorial Avenue 

Liverpool (multi dwelling site) outlined in red, 147 Cartwright Avenue Sadlier (drainage easement site) 

outlined in yellow. 

 Figure 2: Aerial imagery of subject site for the multi-dwelling development (Source: NearMap June 

2025) 
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2.2. Locality Description 
 

The subject site is located within the suburb of Liverpool and is within an area which is predominately 

characterised by low to medium density residential development, with public recreation areas 

immediately to the north and west. The surrounding locality on Memorial Avenue consists mostly of 

residential development inclusive of single and double storey detached dwellings and other multi-

dwelling housing development. 

 

 Figure 3: Locality surrounding the proposed development (Source: NearMap June 2025) 

 

2.3. Site Inspection 
 

A site inspection was carried out on the 14 October 2025. The photos (Figures 4 – 9) show the 

subject site and the surrounding area's character. 

 

 

Ireland Park 

Maxwells 

Creek 

Cabramatta 

Creek 
Elouera Bushland 

Reserve 

to Liverpool 

CBD 

Hoxton Park Rd 

Hume Hwy 

Subject Site 
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Figure 4: Subject Site (233 Memorial Ave) Figure 5: Bus stop / entry to Ireland Park 

located to the east 

Figure 6: Neighbouring property to the west 

(235 Memorial Ave) 

Figure 7: Neighbouring property to the east 

(231 Memorial Ave) 

Figure 8: Rear of subject site (viewed from 

Ireland Park) 

Figure 9: Location of proposed drainage 

easement (Ireland Park) 
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2.4. Site Constraints   
 

Are there any constraints or 

affectations on the site: 

• Bushfire 

• Flooding 

• Heritage Items 

• Aboriginal heritage 

• Environmentally Significant Land 

• Threatened Species/ Flora/ Habitat/ 
Critical Communities 

• Acid Sulphate Soils 

• Aircraft Noise 

• Flight Paths 

• Railway Noise 

• Road Noise/ Classified Road 

• Significant Vegetation 

• Contamination 

• Low Flood Risk 

• Sewer main traverses the site 

• Moderate Salinity Potential.  

• Memorial Avenue existing on-road cycleway 

• Bushfire prone land – Vegetation Buffer 100m and 
30m 
 

Are there any restrictions on the 

Title? 

Nil 

 
2.5. Application History  
 
The history of the subject Application is shown in the below table.  
 

Date  Action  

10 July 2025 Subject application lodged with Council  

21 July to 7 August 
2025 

Notification to adjoining properties. 

1 August 2025   A 14-day stop-the-clock letter (STC) request for additional information was 

issued to the applicant requesting clarification regarding: 

• DRAINS modelling 

• NCC/BCA Report 

• Bin Area  

4 August 2025 The applicant provided additional information, which was found to only 

partially satisfy the STC. 

5 August 2025   A second 14-day stop-the-clock letter (STC) request for additional 

information was issued to the applicant requesting clarification regarding: 

• Stormwater Management Plan 

• NCC/BCA Report 

• Bin Area  

29 August 2025 A twenty-eight (28) days request for additional information letter was 

issued to the applicant requesting clarification regarding: 

• Community Consultation 

• Landscape Plan 

• Retaining Walls 

• Landscaped Area 

• Deep Soil Zone 

• Design Verification Statement 

• Private Courtyard - POS 

• Internal Driveway – Landscaping 
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• Solar Access 

• Living & Dining Room size 

• Private Open Space 

• Bicycle Parking 

• Silver Level Design 

• Rear Dwelling Height 

• Rear Setbacks 

• Entry Points 

• Building bulk & Scale 

• Local Character 

• Contamination Investigation 

• Deemed-to-Satisfy requirements 

4 September 2025 The applicant called to inform Council of their intent to lodge a Class 1 

appeal 

25 September 2025 The applicant provided additional information.  

15 October – 11 
November 2025 

The application was placed on exhibition for 28 days. 

22 October 2025 The applicant provided amended architectural plans with reduced building 
site coverage and increased landscaped area and private open space.  

 

3. DETAILS OF THE PROPOSED DEVELOPMENT 

The subject Development Application is seeking Council consent for the demolition of existing 

structures and construction of a multi dwelling housing development comprising four townhouses and 

five car parking spaces with associated landscaping and stormwater management. The proposal 

consists specifically of the following: 

 

Demolition: 

 

• Demolition of the existing dwelling and structures on the site;  

• Removal of vegetation. 

Construction of multi-dwelling housing  

 

The proposed development incorporates the construction of four two  storey attached townhouses 

(Units 1–4). The dwellings consist of the following: 

 

• Unit 1 (U1): Two -bedroom dwelling with single car garage, orientated to Memorial Avenue, 

113m2 GFA; 

• Unit 2 (U2) Nominated for affordable housing purposes: Two -bedroom dwelling with 

single car garage, orientated to internal driveway, 100m2 GFA; 

• Unit 3 (U3): Two -bedroom dwelling with single car garage, orientated to internal driveway, 

100m2 GFA; 

• Unit 4 (U4): Three -bedroom dwelling with single car garage, orientated to internal driveway, 

132m2 GFA. 

 

Subdivision: 

 

Subdivision is not proposed as part of this application. 
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Associated Works: 

 

• Public infrastructure provision; 

• Construction of internal driveway; 

• Landscape works; 

• Stormwater management works 

• Earthworks. 

 

Drainage: 

 

• Provision of an Easement and related stormwater infrastructure within Ireland Park. 

 

 

Figure 10: Proposed Site Plan 
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Figure 11: SW elevation and NE Elevation.  
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Figure 12: 3D Architecture Perspectives.  

 
Figure 13: Proposed easement and stormwater infrastructure within Ireland Park.  
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4. STATUTORY CONSIDERATIONS 

 

The following planning instruments have been considered in the planning assessment of the subject 

Development Application, and the following statutory controls are applicable:  

 

(i) Environmental Planning and Assessment Act 1979 (EPA Act).  

(ii) Environmental Planning and Assessment Regulation 2021 (EPA Regulations).  

(iii) State Environmental Planning Policies: 

a) State Environmental Planning Policy (Sustainable Buildings) 2022 

b) State Environmental Planning Policy (Resilience and Hazards) 2021  

c) State Environmental Planning Policy (Biodiversity and Conservation) 2021  

d) State Environmental Planning Policy (Housing) 2021  

e) State Environmental Planning Policy (Transport and Infrastructure) 2021  

(iv) Liverpool Local Environmental Plan 2008 (LLEP 2008); and  

(v) Liverpool Development Control Plan 2008. (LDCP 2008). 

a) LDCP Part 1 – General Controls for all development.  

b) LDCP Part 3.6 - Multi Dwelling Housing (Villas and Townhouses) in the R3 

and R4 zones  

 

5. ASSESSMENT 

 

The Development Application has been assessed in accordance with the relevant matters of 

consideration prescribed by Section 4.15 of the Environmental Planning and Assessment Act 1979 

and the Environmental Planning and Assessment Regulation 2021, as follows:  

 

Section 4.15 ‘Heads of Consideration’ summary.  

Heads of 

Consideration 

Comment Complies 

a. The provisions of: 
(i) Any environmental 

planning 
instrument (EPI) 

The proposal is generally consistent with key controls in the 

relevant EPI’s including Liverpool Local Environmental Plan 

2008, State Environmental Planning Policy (Resilience and 

Hazards) 2021, State Environmental Planning Policy 

(Housing) 2021 and the Environmental Planning and 

Assessment Regulation 2021. 

Considered 

Acceptable 

(ii) Any proposed 
instrument that is 
or has been the 
subject of public 
consultation under 
this Act 

Not applicable. N/A 
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Heads of 

Consideration 

Comment Complies 

(iii) Any development 
control plan (DCP) 

Liverpool DCP 2008 applies to the site (Part 1 – General 

controls for all development and Part 3.6 – Multi dwelling 

houses (terraces, townhouses and villas) in the R3 and R4 

zones). The proposal is generally consistent with the 

numerical controls of the DCP, minor variations are discussed 

in Part 5.3 of this report.  

Considered 

Acceptable 

(iii a) Any Planning 

Agreement 

Not applicable. N/A 

(iv) The regulations The development application identifies Community Housing 

Corner Pty Ltd as the registered community housing provider 

responsible for management of the affordable housing unit 

proposed within the development. 

Yes 

b. The likely impacts of 
the development, 
including 
environmental 
impacts on both the 
natural and built 
environments, and 
social and economic 
impacts on the 
locality 

It is considered the likely impacts of the development have 

been satisfactorily addressed. It is considered that the 

development proposal in its current form is unlikely to cause 

adverse and unfavourable social and environmental impacts.  

 

Yes 

c. The suitability of the 
site for the 
development  

The subject site is zoned R3 Medium Density Residential and 

‘multi-dwelling housing’ are permissible with consent. The site 

does not present any significant environmental risks or 

constraints.  

Yes 

d. Any submissions 
made in accordance 
with this Act, or the 
regulations 

The application was notified from the 14th of October 2025 to 

11th of November 2025. Two (2) submissions were received 

during this period. The comments are discussed in Part 5.8(a) 

of this report. 

Yes  

e. The public interest  The development as proposed is considered to be within the 

public interest for its contribution to diverse housing supply in 

the area, minimal impacts to the public domain and 

consistency with development in the surrounding area.  

Yes 

 

 

5.1. Section 4.15(1)(a)(i) – Any Applicable Environmental Planning Instruments 
 

(a) State Environmental Planning Policy (Sustainable Buildings) 2022 
 

The general aim of this policy is to ensure consistency in the implementation of the BASIX scheme 

throughout the State. This policy establishes targets for efficient water and energy use to be 

addressed in BASIX certificates. The applicant has provided a compliant BASIX certificate in support 

of the application as follows:  
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• Certificate No.: 1783801m_02 (Prepared by Certified Energy) 

 

(b) State Environmental Planning Policy (Resilience and Hazards) 2021 
 

Clause 4.6 - Contamination and remediation to 

be considered in determining development 

application 

Comment 

(1)  A consent authority must not consent to the carrying out of any development on land unless:  

(a) it has considered whether the land is 

contaminated, and 

 

 

The land is not known to be within an 

investigation area and there is no knowledge or 

incomplete knowledge of a potentially 

contaminating activity referred to in Table 1 of 

the contaminated land planning guidelines being 

carried out since redevelopment of the site. 

Council’s aerial imagery indicates that Lot 63 DP 

25142, 233 Memorial Avenue, Liverpool 

NSW  has a history of use for residential 

purposes. 

  

At the time of writing this report, the land is not 

listed in records held by the NSW Environment 

Protection Authority under Sections 58 and 60 of 

the Contaminated Land Management Act 

1997 or Section 308 of the Protection of the 

Environment Operations Act 1997. 

 

The application is accompanied by a Preliminary 

Site Investigation (PSI) in which it is concluded 

that the site is suitable for redevelopment 

following the implementation of 

recommendations. 

 

The application was referred to Council’s 

Environmental Health officer who raised no 

objection subject to conditions of consent. 

(b)  if the land is contaminated, it is satisfied that 

the land is suitable in its contaminated state (or will 

be suitable, after remediation) for the purpose for 

which the development is proposed to be carried 

out, and 

 

Based upon the findings of the PSI there is no 

evidence to suggest that the land is 

contaminated.  

(c)  if the land requires remediation to be made 

suitable for the purpose for which the development 

is proposed to be carried out, it is satisfied that the 

land will be remediated before the land is used for 

that purpose. 

Based upon the findings of the PSI, remediation 

is not required.   
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(c) State Environmental Planning Policy (Biodiversity and Conservation) 2021  

Chapter 6 Water Catchments 

 

The subject site is located within the Georges River Catchments and as such Chapter 6 Water 

Catchments of State Environmental Planning Policy (Biodiversity and Conservation) 2021 applies to 

the application. The Biodiversity and Conservation SEPP aims to protect the environment of the 

Georges River Catchments by ensuring that water quality impacts are considered. In accordance with 

the SEPP, when a consent authority determines a development application, the provisions in Part 6.2 

- Development in Regulated Catchments are to be considered and consent must not be granted 

unless the consent authority is satisfied that the matters have been addressed.  

 

Accordingly, a table summarising the matters for consideration in determining a development 

application (Part 6.2) is provided below. 

 

Part 6.2 – Development in Regulated Catchments 

Division 2 – Controls on 

development generally 

Comment 

6.6 – Water quality and 

quantity 

Complies 

The proposed development is not anticipated to have adverse impacts 

on the water quality or water flow of waterbodies within the Georges 

River Catchment. The proposed stormwater works enable adequate 

management of runoff. Council’s Land Development Engineering 

Section raised no objection subject to standard conditions of consent 

and the deferred approval of an easement to drain water over Lot 737. 

6.7 – Aquatic ecology Not applicable 

The works are not located on environmentally sensitive land and do not 

require further assessment for impact on threatened species of flora 

and fauna. 

6.8 – Flooding Complies 

The rear of the site is identified as flood prone within the PMF extent. 

The proposed development achieves the required minimum habitable 

floor levels to mitigate flood risk and adverse impacts on adjoining 

properties. Council’s Floodplain Engineering Section raised no 

objection subject to standard conditions of consent 

6.9 – Recreation and 

public access 

Complies 

The development is unlikely to impact on recreational lands or public 

access to and around foreshores. 

6.10 – Total catchment 

management 

Not applicable 

The proposed development is not likely to have an adverse impact on 
the Georges River Catchment.  

Division 3 – Controls on 

development in specific 

areas 

Comment 

6.11 – Land within 100m 

of natural waterbody 

Not applicable. The site is not within 100m of a natural watercourse. 

6.12 – Riverine scenic 

areas 

Not applicable. 

6.13 – Hawkesbury- Not applicable. 
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Nepean conservation 

area sub-catchments 

6.14 – Temporary use of 

land in Sydney Harbour 

Catchment 

Not applicable. 

Division 4 – Controls on 

development for 

specific purposes 

Comment 

6.15 – Aquaculture  Not applicable. 

6.16 – Artificial 

waterbodies 

Not applicable. 

6.17 – Heavy and 

hazardous industries 

Not applicable. 

6.18 – Marinas Not applicable. 

6.19 – Moorings Not applicable. 

6.20 – On-site domestic 

sewerage systems 

Not applicable. 

6.21 – Stormwater 

management 

Complies 

The application proposes stormwater works to the rear of the site 

through to Ireland Park. The new connection is not likely to have 

adverse impacts on any natural waterbody within the Georges River 

Catchment. 

6.22 – Waste or resource 

management facilities 

Not applicable 

6.23 – Demolition on 

certain land 

Consent is sought for demolition of existing structures.  

 

Accordingly, the proposed development is considered to meet the objectives of the SEPP and is not 

likely to impact the environmental quality of the Georges River, and satisfies all relevant provisions of 

the SEPP. 

 

(d) State Environmental Planning Policy (Housing) 2022 

 

Summary comment Complies 

Chapter 2, Part 2 ‘Development for affordable Housing’, Division 1 ‘In-fill 
affordable housing’ applies to the subject development proposal.  

Noted 

15A   Objective of division 
The objective of this division is to facilitate the delivery of new in-fill 
affordable housing to meet the needs of very low-, low- and moderate-
income households. 

Noted  
The proposal provides for 
affordable housing as part 
of the overall development. 
Unit 2 is dedicated as 
affordable housing. 

15B   Definitions 
(1)  In this division— 
affordable housing component, of development, means the percentage of 
the gross floor area used for affordable housing. 

Complies 
(1)(e)The proposal is for 
multi-dwelling housing with 
an affordable housing 
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Summary comment Complies 

residential development means development for the following purposes— 
(a)  attached dwellings, 
(b)  dual occupancies, 
(c)  dwelling houses, 
(d)  manor houses, 
(e)  multi dwelling housing, 
(f)  multi dwelling housing (terraces), 
(g)  residential flat buildings, 
(h)  semi-detached dwellings, 
(i)  shop top housing. 
 
(2)  In this division, residential development carried out by or on behalf of 
the Aboriginal Housing Office or the Land and Housing Corporation is 
taken to be used for the purposes of affordable housing. 

component. 
 
(2) N/A 

15C   Development to which division applies 
 
(1)  This division applies to development that includes residential 
development if— 
(a)  the development is permitted with consent under Chapter 3, Part 4 or 
another environmental planning instrument, and 
(b)  the affordable housing component is at least 10%, and 
(c)  all or part of the development is carried out— 
(i)  for development on land in the Six Cities Region, other than in the City 
of Shoalhaven local government area—in an accessible area, or 
(ii)  for development on other land—within 800m walking distance of land 
in a relevant zone or an equivalent land use zone. 
 
(2)  Affordable housing provided as part of development because of a 
requirement under another environmental planning instrument or a 
planning agreement within the meaning of the Act, Division 7.1 is not 
counted towards the affordable housing component under this division. 
 
(3)  In this section— 
relevant zone means the following— 
(a)  Zone E1 Local Centre, 
(b)  Zone MU1 Mixed Use, 
(c)  Zone B1 Neighbourhood Centre, 
(d)  Zone B2 Local Centre, 
(e)  Zone B4 Mixed Use.  

Complies 
(1)(a) The proposed form 
of development is 
permissible with consent 
under Liverpool Local 
Environmental Plan 2008, 
Zone R3 Medium Density 
Residential. 
 
(1)(b) >10% of the 
development has been 
nominated as affordable 
housing. 
 
(1)(c)(i) All parts of the 
development are in an 
accessible location, 
specifically, Sydney Bus 
Network 802 provides a 
stop within Memorial 
Avenue and is located 70m 
from the site. 
 
(2) N/A 
 
(3) Noted. 

16   Affordable housing requirements for additional floor space ratio 
(1)  The maximum floor space ratio for development that includes 
residential development to which this division applies is the maximum 
permissible floor space ratio for the land plus an additional floor space 
ratio of up to 30%, based on the minimum affordable housing component 
calculated in accordance with subsection (2). 
(2)  The minimum affordable housing component, which must be at least 
10%, is calculated as follows— 

 
  

Complies 
(1) The maximum floor 
space ratio for the site 
(under LLEP 2008) is 0.5:1 
(or 347.8m2 GFA). 
 
An additional 30% equates 
to a permissible FSR of 
0.65:1 (or 452.14m2 GFA). 
 
The proposed FSR is: 
400.5sq.m GFA / 
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Summary comment Complies 

(3)  If the development includes residential flat buildings or shop top 
housing, the maximum building height for a building used for residential 
flat buildings or shop top housing is the maximum permissible building 
height for the land plus an additional building height that is the same 
percentage as the additional floor space ratio permitted under subsection 
(1). 
Example— 
Development that is eligible for 20% additional floor space ratio because 
the development includes a 10% affordable housing component, as 
calculated under subsection (2), is also eligible for 20% additional 
building height if the development involves residential flat buildings or 
shop top housing. 
(4)  This section does not apply to development on land for which there is 
no maximum permissible floor space ratio. 

695.6sq.m site area = 
approx. 0.57.5 : 1 
 
(2) Minimum affordable 
housing component to 
utilise the full 30% = 15%. 
 
The proposed affordable 
housing component of Unit 
2 is 93.38m2 (20.65%) and 
as such the development 
may utilise the full 
additional floor space ratio 
provision. 
 
(3) N/A 

17   Additional floor space ratio for relevant authorities and 
registered community housing providers 
  

N/A 
The development is not 
carried out by or on behalf 
of a relevant authority or 
registered community 
housing provider.  

18   Affordable housing requirements for additional building height 
(1)  This section applies to development that includes residential 
development to which this division applies if the development—ncludes 
residential flat buildings or shop top housing, and 
(b)  does not use the additional floor space ratio permitted under section 
16. 
(2)  The maximum building height for a building used for residential flat 
buildings or shop top housing is the maximum permissible building height 
for the land plus an additional building height of up to 30%, based on a 
minimum affordable housing component calculated in accordance with 
subsection (3). 
 
(3)  The minimum affordable housing component, which must be at least 
10%, is calculated as follows— 

 
Comment: Not applied for under subject application  

N/A 
The development is for 
multi-dwelling housing and 
therefore this section does 
not apply.  
 

19   Non-discretionary development standards—the Act, s 4.15 
(1)  The object of this section is to identify development standards for 
particular matters relating to residential development under this division 
that, if complied with, prevent the consent authority from requiring more 
onerous standards for the matters. 
Note— 
See the Act, section 4.15(3), which does not prevent development 
consent being granted if a non-discretionary development standard is not 
complied with. 
 
(2)  The following are non-discretionary development standards in 

(1) Noted 
 
Complies 
(2)(a) The site area is 
695.6m2 
 
Complies 
(2)(b) Each individual unit 
achieves a minimum 
landscaped area of 35m2 
per dwelling, being the 
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Summary comment Complies 

relation to the residential development to which this division applies— 
(a)  a minimum site area of 450m2, 
(b)  a minimum landscaped area that is the lesser of— 

(i)  35m2 per dwelling, or 
(ii)  30% of the site area, 

(c)  a deep soil zone on at least 15% of the site area, where— 
(i)  each deep soil zone has minimum dimensions of 3m, and 
(ii)  if practicable, at least 65% of the deep soil zone is located at the 
rear of the site, 

(d)  living rooms and private open spaces in at least 70% of the dwellings 
receive at least 3 hours of direct solar access between 9am and 3pm at 
mid-winter, 
(e)  the following number of parking spaces for dwellings used for 
affordable housing— 

(i)  for each dwelling containing 1 bedroom—at least 0.4 parking 
spaces, 
(ii)  for each dwelling containing 2 bedrooms—at least 0.5 parking 
spaces, 
(iii)  for each dwelling containing at least 3 bedrooms— at least 1 
parking space, 

(f)  the following number of parking spaces for dwellings not used for 
affordable housing— 

(i)  for each dwelling containing 1 bedroom—at least 0.5 parking 
spaces, 
(ii)  for each dwelling containing 2 bedrooms—at least 1 parking 
space, 
(iii)  for each dwelling containing at least 3 bedrooms—at least 1.5 
parking spaces, 

(g)  the minimum internal area, if any, specified in the Apartment Design 
Guide for the type of residential development, 
(h)  for development for the purposes of dual occupancies, manor houses 
or multi dwelling housing (terraces)—the minimum floor area specified in 
the Low Rise Housing Diversity Design Guide, 
(i)  if paragraphs (g) and (h) do not apply, the following minimum floor 
areas— 

(i)  for each dwelling containing 1 bedroom—65m2, 
(ii)  for each dwelling containing 2 bedrooms—90m2, 
(iii)  for each dwelling containing at least 3 bedrooms—115m2 
plus 12m2 for each bedroom in addition to 3 bedrooms. 

(3)  Subsection (2)(c) and (d) do not apply to development to which 
Chapter 4 applies. 

lesser of (i) and (ii).  
 
Complies 
(2)(c) A deep soil zone of 
124.36m2 (17.9%) has 
been provided in the 
submitted DA. 
 
Complies 
(2)(d) 3 of the 4 proposed 
dwellings (75%) receive at 
least 3 hours of solar 
access to their private 
open space and living 
rooms on 21 June.  
 
Complies 
(2)(e) Required affordable 
housing parking: 0.5 x 1 
(U2 two-bed unit) = 0.5 
Provided = 1 car parking 
space 
 
Complies 
(2)(f) Required non-
affordable housing parking: 
1 x 2 (U1/U3 two-bed) = 2 
1.5 x 1 (U4 three-bed) = 
1.5 
Provided = 4 car parking 
spaces 
 
N/A 
(2)(g) Residential flat 
building not proposed. 
 
N/A 
(2)(h) While the proposal is 
for multi dwelling housing, 
it is not of the multi 
dwelling housing (terrace) 
typology 
 
Complies 
(2)(i) Required: 2 
bedrooms – 90m2 

3 bedrooms – 115m2 
Provided:  
U1 (2-bed): 113m2  
U2 (2-bed): 100m2 
U3 (2-bed): 100m2 
U4 (3-bed): 132m2 
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Summary comment Complies 

(3) Noted  

Landscaped area means the part of the site area not occupied by a building and includes a part used 
or intended to be used for a rainwater tank, swimming pool or open-air recreation facility, but does not 
include a part used or intended to be used for a driveway or parking area. 
-SEPP (Housing) 2021 

Deep soil zone means a landscaped area with no buildings or structures above or below the ground. 
-SEPP (Housing) 2021 

Floor Area - dwelling is measured within the finished surfaces of the walls, but excludes any area 
occupied by voids or stairs but includes area occupied by cupboards, wardrobes and fixtures.  

20   Design requirements 
(1)  Development consent must not be granted to development for the 
purposes of dual occupancies, manor houses or multi dwelling housing 
(terraces) under this division unless the consent authority has considered 
the Low Rise Housing Diversity Design Guide, to the extent to which the 
guide is not inconsistent with this policy. 
 
(2)  Subsection (1) does not apply to development to which Chapter 4 
applies. 
 
(3)  Development consent must not be granted to development under this 
division unless the consent authority has considered whether the design 
of the residential development is compatible with— 
(a)  the desirable elements of the character of the local area, or 
(b)  for precincts undergoing transition—the desired future character of 
the precinct. 
 
 

(1)  The proposal is for 
Multi Dwelling Housing as 
defined in the Standard 
Instrument - Principal 
Local Environmental Plan. 
 
This is different from Multi 
Dwelling Housing 
(terraces) and as such 
clause 20(1) does not 
apply. 
 
(2) Noted 
 
(3) (a) The development in 
its current form is 
considered compatible with 
recently approved 
residential development 
including multi-dwelling 
housing in the local area 
which is characterised by 
contemporary architectural 
style and two storey forms. 
 
(3)(b) The subject site is 
not identified as a precinct 
undergoing transition.   

21   Must be used for affordable housing for at least 15 years 
(1)  Development consent must not be granted to development under this 
division unless the consent authority is satisfied that for a period of at 
least 15 years commencing on the day an occupation certificate is issued 
for the development— 
(a)  the development will include the affordable housing component 
required for the development under section 16, 17 or 18, and 
(b)  the affordable housing component will be managed by a registered 
community housing provider. 
(2)  This section does not apply to development carried out by or on 
behalf of the Aboriginal Housing Office or the Land and Housing 
Corporation. 

Complies by condition  
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Summary comment Complies 

22   Subdivision permitted with consent 
Land on which development has been carried out under this division may 
be subdivided with development consent. 
 
Comment: No subdivision proposed with current application  

N/A 
No subdivision proposed. 

 

(e) State Environmental Planning Policy (Transport and Infrastructure) 2021 

Permissibility of the stormwater management system is provided under the provisions of Clause 2.138 
of this SEPP, which specifies that: 
 

2.138   Development permitted with consent 
 
Development for the purpose of a stormwater management system may be carried out by any 
person with consent on any land. 

 
In accordance with this SEPP, the proposed stormwater infrastructure works would be defined as a 
stormwater management system which is defined as: 
 

stormwater management system means— 
(a)  works for the collection, detention, harvesting, distribution or discharge of stormwater (such 
as channels, aqueducts, pipes, drainage works, embankments, detention basins and pumping 
stations), and 
(b)  stormwater quality control systems (such as waste entrapment facilities, artificial wetlands, 
sediment ponds and riparian management), and 

(c)  stormwater reuse schemes. 

 

(f) Liverpool Local Environmental Plan 2008 (LLEP 2008)  

 

(i) Zone Objectives 
 

The subject site of the proposed multi-dwelling development is zoned as R3 Medium Density 

Residential pursuant to Liverpool Local Environmental Plan (LLEP) 2008. The objectives of the R3 

Medium Density Residential zone are: 

 

• To provide for the housing needs of the community within a medium density residential 

environment. 

• To provide a variety of housing types within a medium density residential environment. 

• To enable other land uses that provide facilities or services to meet the day to day needs 

of residents. 

• To provide for a concentration of housing with access to services and facilities. 

• To provide for a suitable visual transition between high density residential areas and 

lower density areas. 

• To ensure that a high level of residential amenity is achieved and maintained. 

 

The proposal would provide for the housing needs of the community and provide housing within a 
medium-density residential environment. The development site provides good access to transport, 
services and facilities as it is within proximity to public transport and the Liverpool CBD in the broader 
context. Therefore, the proposal is consistent with the objectives of the zone. 
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147 Cartwright Avenue, Sadlier, commonly known as Ireland Park which adjoins the site to the north, 
is zoned RE1 – Public Recreation. The objectives of the RE1 Public Recreation zone are as follows: 
 

•  To enable land to be used for public open space or recreational purposes. 

•  To provide a range of recreational settings and activities and compatible land uses. 

•  To protect and enhance the natural environment for recreational purposes. 

•  To provide sufficient and equitable distribution of public open space to meet the needs of 

residents. 

•  To ensure the suitable preservation and maintenance of environmentally significant or 

environmentally sensitive land. 

 

The proposal will not affect the land from being able to be used for public open space or recreational 

purposes. The proposal seeks to have the stormwater drainage system designed to discharge runoff 

through a proposed pipeline across the adjoining Council-owned property (Lot 737 in DP 533701). 

This will rely on an updated written consent approval through a deed of agreement for piping and 

acquisition of a drainage easement over the drainage pipeline proposed in the public reserve, which is 

subject of a recommended Deferred Commencement condition. 

 

(ii) Permissibility  
 

The proposed development is best defined as ‘demolition’ and ‘multi dwelling housing’. Demolition 

is permitted with consent pursuant to Clause 2.7 of LLEP. Multi dwelling housing is permissible with 

consent in the R3 Medium Density Residential Zone on the site, and is defined as follows:  

 

Multi dwelling housing means 3 or more dwellings (whether attached or detached) on one lot 
of land, each with access at ground level, but does not include a residential flat building. 

 
147 Cartwright Avenue, Sadlier, commonly known as Ireland Park which adjoins the site to the north, 
is zoned RE1 – Public Recreation. As discussed under the State Environmental Planning Policy 
(Transport & Infrastructure) 2021 section of this report, permissibility for the stormwater works are 
gained under Clause 2.138 of the SEPP, which specifies that: 
 

2.138   Development permitted with consent 
 
Development for the purpose of a stormwater management system may be carried out by any 
person with consent on any land. 

 
In accordance with this SEPP, part of the proposed application involving the drainage works would be 
defined as a stormwater management system which is defined as: 
 

stormwater management system means— 
(a)  works for the collection, detention, harvesting, distribution or discharge of stormwater 

(such as channels, aqueducts, pipes, drainage works, embankments, detention basins 
and pumping stations), and 

(b)  stormwater quality control systems (such as waste entrapment facilities, artificial 
wetlands, sediment ponds and riparian management), and 

(c)  stormwater reuse schemes. 
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Figure 14: Zoning Map of Subject Site for the multi-dwelling development (Source:  Liverpool ePlan) 

 

 
Figure 15: Zoning map of subject sites 233 Memorial Avenue Liverpool (multi dwelling site) outlined 

in yellow, 147 Cartwright Avenue Sadlier (drainage easement site) outlined in black (Source:  

Liverpool ePlan). 

 

Subject site 

Ireland Park 
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(iii) Other LEP Provisions 
 

An assessment of the proposal against the other relevant provisions in Liverpool LEP 2008 is 

provided in the following table of compliance. 

 

Liverpool LEP 2008 

Control Requirement Proposed Comment 

2.6 Subdivision Subdivision requires 

consent. 

No subdivision proposed  Not Applicable 

2.7 Demolition Demolition requires 

consent. 

A demolition plan has been 

submitted and is considered 

satisfactory. Appropriate 

conditions would be imposed if 

consent were granted. 

Complies 

4.1 Minimum 

subdivision lot size 

The size of any lot 

resulting from a 

subdivision of land to 

which this clause 

applies is not to be 

less than the 

minimum size shown 

on the Lot Size 

Map in relation to that 

land: 

300m2 

No subdivision proposed. 

 

Existing site: 695.6m2 

N/A 

4.3 Height of 

buildings 

The HoB prescribed 

by the LLEP is 8.5m 

The proposal has a maximum 

height of approximately 

7.556m. 

Complies 

4.4 Floor space ratio The FSR prescribed 

by the LLEP is 0.5:1 

The maximum floor space 

ratio for the site is 0.5:1 (or 

347.8m2 GFA). 

 
The proposed FSR is: 
400.5 : 695.6 
0.57.5 : 1 

 

This is consistent with the 

additional 30% permissible 

FSR provision under the 

Housing SEPP. 

Complies 

pursuant to 

SEPP 

(Housing) 2021 

4.6 Exceptions to 

development 

standards 

Provisions relating to 

exceptions to 

development 

standards 

No variations are sought. 

 

N/A 

5.10 Heritage 

conservation 

To protect and 

conserve existing 

items/locations 

identified as 

containing significant 

The site is not identified as 

being a heritage item, 

adjoining a heritage item or 

mapped within a heritage 

conservation area. 

N/A 
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heritage value 

5.21 Flood Planning  Council to consider 

matters listed 2(a)-(e) 

and 3(a)-(d) 

The rear of the site is within 

the PMF. The proposed 

development is considered 

compatible with the flood 

behaviour of the land, and is 

not anticipated to have 

adverse effects on the 

environment, other properties, 

occupation or efficient 

evacuation. Councils 

Floodplain Engineering 

Section raises no objection to 

the DA subject to standard 

conditions of consent. 

Complies 

7.7 Acid sulfate soils Class 1, 2, 3, 4 or 5 The site is not identified as 

containing acid sulfate soils. 

N/A 

7.31 Earthworks Council to consider 

matters listed (a)-(g) 

Minor earthworks involve site 

regrading is required. 

Standard conditions of 

consent are recommended. 

Complies by 

condition 

 

5.2. Section 4.15(1)(a)(ii) – Any Draft Environmental Planning Instruments 
 

There are no draft EPIs applicable to the site.  

 

5.3. Section 4.15(1)(a)(iii) – Any Development Control Plan 
 

The proposed development is subject to the Liverpool Development Control Plan 2008 (LDCP) 2008. 

The proposal has been assessed under the following Parts of the LDCP 2008: 

 

• Part 1 of the LDCP 2008, which covers general controls relating to all types of development 
within the Liverpool LGA;. 

• Part 3.6: Multi Dwelling Housing (Villas and Townhouses) in the R3 and R4 zones. 
 

The proposal is considered to be generally consistent with the key controls outlined in the Liverpool 

Development Control Plan 2008. All relevant compliance tables for the LDCP 2008 can be found in 

Report Attachment 2. Matters where variations to the development controls occur are also provided 

below. 

 

Liverpool DCP 2008 

Clause Control Assessment Compliance 

Part 3.6 Multi Dwelling Housing in the R3 and R4 zone 

3. Site Planning The siting of the 

dwellings shall be 

orientated to maximise 

solar access to both 

external courtyards 

The shadow diagram submitted 

with the application indicates that 

3 of the proposed units receive 

more than 3 hours of solar 

access to their private open 

Considered 

Acceptable 
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and internal living 

areas. 

space and internal living areas on 

21 June. U1’s private open space 

and internal living area receives 

slightly less than 3 hours. 

Variation* 

The lack of solar access to U1’s private open space and internal dwelling is 

considered acceptable given the constraints posed by the site conditions 

including orientation and size. The front of the site is also affected by 

overshadowing from the neighbouring dwelling to the northeast. 

 

This outcome aligns with solar access standards for in-fill affordable housing 

in clause 19(2)(d) of the Housing SEPP which require living rooms and private 

open spaces in at least 70% of the total dwellings to receive three hours of 

direct solar access between 9am and 3pm on winter solstice. 

4. Townhouse 

and Villa 

development on 

an 18m frontage 

block 

At least two dwellings 

must have a maximum 

floor space of 80sqm. 

- These dwelling must 

have a maximum of 

two bedrooms. 

- These dwellings must 

have a carport, rather 

than a garage. This 

control applies over 

Section 7 – Car 

Parking and Access. 

U1 (2-bed): 99m2  
U2 (2-bed): 99.93m2 
U3 (2-bed):99.5m2 
U4 (3-bed): 131.72m2 
 

All proposed dwellings exceed 

80sqm in total floor space. Three 

of the four units have two 

bedrooms except for U4 which 

contains three bedrooms. All 

dwellings contain a garage.  

Considered 

Acceptable  

Variation* 

The proposed floor area and internal layout for all dwellings results in a 

development scale that is considered compatible with surrounding 

development density. Conditions are imposed to ensure that U1, U2 and U3 

remain as two-bedroom dwellings.  

Dwellings at the rear of 

the property must not 

be more than 1 storey 

high. An attic is 

permitted. 

- The rear of the 

property for Section 4 

means all land 15m 

from the rear property 

boundary. 

The proposed design of Unit 4 

does not adequately show the 

upper floor as an attic.  

  

Considered 

Acceptable 

Variation* 

The proposed design of Unit 4 does not adequately show the upper floor as 

an attic.  

a. An attic as defined in the Standard Instrument — Principal Local 
Environmental Plan means any habitable space, but not a separate 
dwelling, contained wholly within a roof above the ceiling line of the storey 
immediately below, except for minor elements such as dormer windows 
and the like. 
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b. The proposed design rather presents as a second storey with its own 
independent roof and there cannot be considered as an attic area. 

 

Despite this discrepancy, the applicant has demonstrated consistency with 

existing developments in the area that have a two-storey form at the rear. The 

scale and massing are considered compatible with the streetscape and 

existing built form.  The rear boundary faces a public park and will not have 

adverse visual impacts on the open space. The scale and massing are 

consistent with the density provisions and zoning under the Liverpool LEP 

2008 and the maximum FSR standard in the SEPP (Housing) 2021  In the 

circumstances, it is considered reasonable for the additional FSR / GFA 

afforded under the SEPP (Housing) 2021 to be provided as a second storey in 

the rear dwelling. 

5. Setbacks Front Setbacks: 

Ground Floor – 4.5m 

First Floor – 5.5m 

Unit 1 is the only street facing 

unit: 

Ground Floor: 4.5m setback 

First Floor: 5.5m setback  

 

Units 2 to 4 are compliant by 

means of being located behind 

Unit 1.  

Complies  

Verandahs, balconies, 

eaves and other sun 

control devices may 

encroach on the 

minimum front and 

secondary setback by 

up to 1m* 

Unit 1 is the only street facing 

unit: 

First Floor: 4.01m to balcony 

 

The Unit 1 balcony encroaches 

on the minimum 5.5m front 

setback by 1.49m.  

Considered 

Acceptable 

Variation* 

The encroachment is unlikely to have a significant impact on the appearance 

of the building from the streetscape. 

First Floor: 

Side and Rear 

setbacks 

 

First floor without 

windows to habitable 

rooms  

Side – 1.2m  

Rear – 4.5m  

 

First floor with 

windows to habitable 

rooms and 

neighbouring private 

open space  

Side – 4.0m  

Rear – 6.0m 

Unit 1 

Adjoining Unit 2 

Eastern side: 4.664 m to balcony 

Western side: 1.62m  

 

Unit 2 

Adjoining Unit 3 and Unit 1. 

Eastern side: 3.9m 

Western side: 4.35m 

 

Unit 3 

Adjoining Unit 4 and Adjoining 

Unit 2. 

Eastern side: 3.9m 

Western side: 4.35m 

 

Unit 4 

Eastern side: 3.063m to balcony 

Considered 

Acceptable 

with 

condition* 
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Western side: 1.73m  

Rear: 4.12m 

 

The variations to the side setback 

of U2 and U3 are minor (3.9m) 

and considered reasonable. 

Variation* 

Windows to habitable rooms on the western boundary particularly of Units 1 

and 4 have a view to neighbouring private open space. The setback is 

considered acceptable provided that high windowsills are provided and 

screening devices or frosted materials are applied as proposed and 

conditioned. The rear window in the U4 bedroom is unlikely to have adverse 

visual privacy impacts on neighbouring development as it is oriented toward a 

public reserve.  

6. Landscaped 

Area and Private 

Open Space 

A minimum of 20% of 

the site area shall 

consist of a Landscape 

Area, this may include 

lawn, deep rooted 

trees, garden beds and 

mulched areas.  

Site Area: 695.60m2 

Landscape Area provided: 

181.36m2 (26%).  

  

Complies 

 

A minimum 

unincumbered area of 

4 x 5m shall be 

provided in rear 

setback to 

accommodate deep 

rooted trees.    

U1: 3.7m to 4.5m x 7.2m 

provided within the front setback 

U2: 3m x 5.7m 

U3: 4.2m x 5.7m 

U4: 3.8m x 8.7m 

 

Considered 

acceptable* 

Variation* 

The unencumbered landscaped dimension of less than 4m in part and its 

location within the front setback in U1 are considered acceptable given the 

unencumbered landscaped area is much larger than the minimum 20sq.m, 

and as it allows for the planting of deep soil trees that will contribute positively 

to the streetscape as demonstrated by the proposed three trees that are 

integrated with the verge, enhancing the landscape character and providing a 

continuous canopy.  

U2, U3 and U4: Although the width of part of the main unincumbered area of 

deep soil zone provided for U2, U3 and U4 is slightly under the minimum 

dimensions, the departure is considered acceptable as the overall deep soil 

zone area is larger than the minimum 20sq.m area. 

Private Open Space 

must be provided by 

dwelling size as 

follows: 

 

Small <65m2 = 30m2 

Medium 65  – 100m2 = 

40m2 

U1 (medium): 47.82m2  
U2 (medium): 36.52m2* 
U3 (medium): 36.90m2* 
U4 (large): 50.10m2 
  

Measurements excluding 

rainwater tank  

 

. 

Complies for 

U1 & U4. 

 

Considered 

Acceptable for 

U1, U2 and U3 
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Large > 100m2 = 50m2 

Variation* 

The proposed areas of POS shown above for U2 and U3 are relatively minor 

departures from the minimum 40m2 and considered acceptable in the 

following circumstances.  

 

• The proposed private open space meets the objectives of the control 
in providing for outdoor activities in a clearly defined space for private 
use that is directly accessible from the main living area, landscaped, 
screened and meets the solar access requirements in the DCP as 
well as the SEPP.  

• The proposed private open space meets the solar access standards 
for in-fill affordable housing in the Housing SEPP.  

• For U2 and U3, the applicant submitted amended plans as requested 
by Council to setback the rear wall of the garages as far as possible 
from the adjacent boundary to increase the PoS to an acceptable 
area. The garage has been amended to the minimum size and is 
unable to be set back further.  

• The proposed departures are less than 10% from the minimum and 
relatively minor. 

• The site is adjacent to public open space which provides abundant 
recreational opportunities. 

Private Open Space 

must be directly 

accessible from the 

main living area.   

POS is directly accessible from 

the main living area. 

Complies 

A minimum of 50% of 

the Private Open 

Space must receive 3 

hours of hours of 

sunlight between 

9:00am and 5:00pm on 

21 June.  

Shadow diagrams submitted with 

the application show U2, U3 and 

U4 comply, and U1 achieves 3 

hours of sunlight but to less than 

50% of the proposed private 

open space.  

Complies for 

U2, U3, U4. 

 

Considered 

Acceptable for 

U1 

Variation* 

The lack of solar access to U1’s private open space is considered acceptable 

given the constraints of the site and large area of private open space that is 

60% more than the minimum. The front of the development is also affected by 

overshadowing from the neighbouring dwelling to the northeast. 

Building Design 

and Appearance 

The first floor of the 

townhouse 

developments must be 

no greater than two 

thirds of the ground 

floor area.   

U1: GF: 44.48m2 

       FF: 54.13m2 (122%) 

U2: GF: 34.86m2 

       FF: 58.52m2 (168%) 

U3: GF: 34.78m2 

       FF: 55.58m2 (160%) 

U4: GF: 53.25m2 

       FF: 64.90m2 (122%) 

Considered 

Acceptable* 

Variation* 

While the first-floor area of all townhouse units exceeds two thirds of the 

ground floor area, there are several existing multi dwelling housing properties 

in the vicinity of the subject site that exhibit similar bulk and scale. The 
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proposed development is considered to be consistent with the character of the 

area, and is also reasonable upon consideration of the bonus floor space 

provided for an affordable housing component.  

Balconies are not 

permitted on the first 

floor of the side and / 

or rear portion of the 

dwelling. 

Balconies are located on the side 

of Units 1 & 4. 

Considered 

Acceptable  

Variation* 

Balconies to the side elevations are considered acceptable as the inclusion of 

full-length architectural louvres provides an effective privacy treatment. The 

louvres mitigate overlooking impacts to adjoining properties while still allowing 

for natural ventilation and daylight access, thereby balancing amenity and 

privacy outcomes. 

Internal Design Each dwelling must 

provide a minimum 

storage area of 8m3.  

U1 (2-bed): 11.05m3  
U2 (2-bed): 5.38m3 
U3 (2-bed): 6.42m3 
U4 (3-bed): 10.01m3 

Considered 

Acceptable 

Variation* 

The proposed internal layout of U2 and U3 and the space in the garages is 

likely able to accommodate additional storage to satisfy the requirements of 

the control and needs of the residents. 

8. Car Parking 

and Access 

Internal Driveway and 

Car Parking layout 

 

Minimum Internal 

Driveway Width 

permitted: 6-6.5m 

The internal driveway width 

varies from 4.5m – 6m. It 

maintains a 6m width next to the 

garages where vehicles 

manoeuvre.  

Considered 

Acceptable 

 

 

Variation* 

The application was referred to Councils Traffic & Transport officer who 

consider the proposed driveway access to be acceptable. The application is 

supported by a Traffic Impact Assessment that includes swept path analysis 

demonstrating that the driveway width can comfortably accommodate 

vehicular movements. 

9. Landscaping 

and Fencing  

A 2m wide landscaped 

area shall be provided 

between an internal 

driveway and a 

property boundary to 

provide privacy to the 

adjoining property and 

to soften the 

appearance of the 

internal driveway 

The application proposes 0.5m 

wide deep landscaped area along 

part of the boundary next to the 

internal driveway.  

Considered 

Acceptable 

Variation* 

The landscaped areas contribute to visual interest and softens the 

appearance of the paved area. The proposed driveway width is considered 

necessary to accommodate safe vehicular access and car parking within the 

development. Privacy to the adjoining property is to be maintained through 
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wide side setbacks across the driveway, high sills for windows and screening 

devices.  

Fencing Primary Frontage 

The maximum height 

of a front fence is 

1.2m.  

 

The front fence may be 

built to a maximum 

height of 1.5m if the 

fence is setback 1m 

from the front 

boundary with suitable 

landscaping in front of 

the proposed. 

 

Fences should not 

prevent surveillance by 

the dwelling’s 

occupants of the street 

or communal areas. 

 

The front fence must 

be 30% transparent. 

 

Front fences shall be 

constructed in 

masonry, timber, metal 

pickets and/or 

vegetation and must 

be compatible with the 

proposed design of the 

dwelling. 

 

The front fence may be 

built to a maximum of 

1.8m only if: 

-The primary frontage 

is situated on a 

Classified Road. 

-The fence is 

articulated by 1m for 

50% of its length and 

have landscaping in 

front of the articulated 

portion. 

-The fence does not 

impede safe sight lines 

The proposed front fence is 

1.575m high. 

 

 

Considered 

Acceptable 
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The proposed development is generally consistent with the provisions of the Liverpool DCP. 

Variations from some controls are considered reasonable and satisfactory where the proposal 

demonstrates consistency with the objectives, and no unreasonable environmental impacts, and 

from the street and 

from vehicles entering 

and exiting the site. 

 

Front fences are to be 

constructed of 

materials compatible 

with the proposed 

design of the dwelling. 

Variation* 

The proposed front fence is 1.575m high with two 0.5m deep landscaping 

bays along the site boundary to provide articulation and visual interest. The 

proposed materials of the fence comprise masonry and slats consistent with 

those used for the townhouses. 

 

The proposed design has over 50% transparency allowing surveillance of the 

public domain while preserving the privacy of U1’s open space forward of the 

building line.  

 

Notwithstanding the maximum fence heights, the front fence satisfies the 

objectives of Part 3.6 of the Liverpool DCP 2008 as it clearly distinguishes 

public domain and private open space and enhances the streetscape through 

a cohesive, articulated design.  

Boundary Fences 

The maximum height 

of side boundary 

fencing within the 

setback to the street is 

1.2m. 

 

Boundary fences shall 

be lapped and capped 

timber or metal 

sheeting. 

The NE brick wall fences on 

either side of the driveway are 

within the permitted height.  

 

The maximum height of the SW 

side boundary fence within the 

front setback is 1.59m. 

 

The boundary fences are 1.8m 

Colourbond behind the building 

line. Within the front setback, the 

side boundary fencing uses brick 

wall or brick wall with slats above.  

Considered 

Acceptable* 

Variation* 

The variation to fence height is considered acceptable given the topography 

of the site and will minimise overlooking to U1 private open space. The 

boundary fencing primarily use metal sheeting. The masonry and 

masonry/aluminium components are restricted to a section of the fencing and 

are unlikely to have a significant visual impact on the streetscape and 

adjoining properties. 
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taking into account the bonus floorspace provided for an affordable housing component under the 

SEPP (Housing) 2021. The development is considered acceptable in this instance.  

 

5.1. Section 4.15 (1)(a)(iiia) Any Planning Agreement or Draft Planning Agreement 
 

There are no draft planning agreements or planning agreements that apply to the site. 

 

5.2. Section 4.15 (1)(a)(iv) – The Regulations 

Environmental Planning and Assessment Regulation 2021 

Part 3- Development 

Applications.  

Comment Complies 

Division 1, Clause 26 – 

Information about 

affordable housing 

development. 

(1)  A development application for development to 

which State Environmental Planning Policy (Housing) 2021, 

Chapter 2, Part 2, Division 1, 2 or 5 applies must specify the 

name of the registered community housing provider who will 

manage— 

(a)  for development to which Division 1 applies—the 

affordable housing component, or 

(b)  for development to which Division 2 applies—the 

boarding house, or 

(c)  for development to which Division 5 applies—the 

dwellings used for affordable housing. 

Yes. 

The application 

identified 

Community 

Housing Corner 

Pty Ltd as the 

registered 

community 

housing provider 

responsible for 

management of 

the affordable 

housing unit.  

 

 

5.3. Section 4.15(1)(b) – The Likely Impacts of the Development 
 

Heads of Consideration Comment 

Built Environment The scale of the proposed multi dwelling housing is compatible with 

recent existing development within the vicinity. An assessment against 

the applicable EPIs and DCP indicate that the development is unlikely 

to have any significant visual or amenity impacts on the two dwellings 

neighbouring the site provided that the mitigation measures are 

incorporated. Elements including external louvres around the balcony 

and high sill windows provide adequate screening and visual 

separation to prevent overlooking and maintain privacy between 

properties.  

Natural Environment The proposed development is unlikely to have unreasonable adverse 

impacts on the natural environment as it complies with relevant 

provisions in the applicable environmental planning instruments and 

development control plan. It provides sufficient landscaped and deep 

soil planting area. The site does not pose any environmental risks. 

Social and Economic 

Impacts 

The proposed development will have a positive social and economic 

impact as it contributes to increasing housing supply and diversity in 
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housing choices, including with an affordable housing component, in 

proximity to public transport and other essential infrastructure. 

 

5.4. Section 4.15 (1)(c) – The Suitability of the Site for the Development 
 

The site is considered suitable for the proposed multi dwelling housing as it is zoned R3 Medium 

Density Residential to permit it and has compatible surrounding residential uses, suitable residential 

amenity, road access and utility services infrastructure available, adequate size and dimensions, and 

prohibitive environmental risks or constraints.   

 

The development is also considered to be consistent with the Generic Plan of Management for Parks 

2007, which is the relevant plan of management for the Council owned land at Lot 737 DP 533701, 

commonly known as 147 Cartwright Avenue, Sadlier (Ireland Park), which is classified as community 

land. The plan of management permits easements over this land. 

 

5.5. Section 4.15 (1)(d) – Any Submissions made in relation to the Development 
 

(a) Community Consultation  

 

The proposal was required to be notified to properties within a 75m radius in accordance with the 

Liverpool City Council Community Engagement Strategy 2022. The application was notified from 21 

July and 7 August 2025. The application was placed on further exhibition for 28 days between 14 

October and 11 November 2025. A total of three (3)  unique submissions were received objecting to 

the proposal. 

 

The issues of concern raised in the submissions can be summarised as follows: 

 

Community Concern 

Raised  

Applicant Response Assessing Planner 

Comment 

Issue 1: Adjoining RE1 

Recreation Land  

The proposed stormwater 

works encroach on 

neighbouring RE1 zoned land. 

It must be demonstrated how 

the proposed works achieve 

the objectives of this zone, 

particularly given the location 

of Elouera Bushland Reserve. 

The proposed stormwater 
design includes drainage via an 
easement through the Public 
Recreation Land to the rear of 
the site. Details confirming 
Council’s agreement to the 
easement has been submitted 
with the application. The 
stormwater system has been 
designed in accordance with 
Council’s requirements to 
ensure there are no adverse 
impacts on adjoining properties 
or the adjoining public land. The 
proposed development relates 
to the subject property only 
(being R3 zoned land) and is 
subject to the execution of the 
easement on adjoining land 
which will be suitably 
conditioned. 
 
The development is not 

The proposed stormwater 
works will be underground 
and are unlikely to have 
adverse impacts on the 
adjoining public reserve or its 
use as a recreational open 
space after a brief 
construction period. These 
works are permitted with 
consent within the RE1 
Private Recreation zone.  
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inconsistent with the relevant 
objectives of the RE1 zoned land 
noting that an existing drainage 
infrastructure sits adjacent to the 
proposed easement. 

Issue 2: Potential 

Contamination 

Given the age of the existing 

building the site may be 

impacted by asbestos and 

other harmful materials such 

as lead based paints, etc. 

What potential contaminants 

have been identified and how 

will safe removal/ demolition/ 

disposal be managed. 

A Preliminary Site Investigation 
has been prepared in support 
of the application and is 
provided as an attachment to 
this letter. The investigation 
concludes the site is suitable 
for its intended use subject to 
the implementation of the 
recommendations and no 
further investigation is required. 
 
The recommendations include 
the carrying out of a Hazardous 
Building Materials Survey and 
dismantling of the building by 
an appropriately licensed 
asbestos removalist if any 
asbestos is found. 
 
Suitable conditions of consent 
can be imposed in line with 
recommendations and to 
manage any unexpected finds 
during the construction of 
the 
development. 

The Preliminary Site 

Investigation confirms that the 

site is suitable for residential 

use and does not require any 

further investigation. The 

consent contains measures to 

ensure appropriate 

management of any 

contamination identified in the 

construction stage. The 

application was also referred 

to Council’s Environmental 

Health Section who raised no 

objection to the contamination 

reporting subject to 

conditions. 

Issue 3: Privacy 

Given the size and location of 

the two-storey units how will 

neighbouring privacy be 

protected. 

The amended design of the 

development incorporates 

suitable setbacks and privacy 

measures in the form of high sill 

windows, fencing and 

landscaping to ensure that 

adequate visual privacy and 

amenity is maintained to 

adjoining developments. 

The proposed development 

has sufficient side setbacks to 

ensure visual privacy to 

adjoining properties. Fencing, 

landscaping, high sill windows 

and architectural louvres 

around the first floor balconies 

provide additional screening.   

Issue 4: Stormwater Runoff 

How will stormwater runoff 

onto neighbouring properties 

be managed. 

The stormwater system has 

been designed in accordance 

with Council’s requirements to 

ensure there are no adverse 

impacts on adjoining properties 

or the adjoining public land. 

Suitable conditions of consent 

will be imposed to ensure 

appropriate management of 

stormwater runoff. 

The proposed stormwater 

infrastructure is sufficient to 

manage stormwater runoff 

and prevent adverse impacts 

to neighbouring properties. 

The application was also 

referred to Council’s Land 

Development Engineering 

Section who raised no 

objection to the stormwater 

design subject to conditions. 
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Issue 5: Concrete / 

Landscaped Area 

The site proposes a significant 

concrete area with less green 

space, how is this 

environmentally friendly and 

consistent with the desired 

character of the area. 

The proposed development 
achieves a landscaped area of 
201m2 and complies with the 
minimum landscaped area 
requirements of 35m2 per 
dwelling (140m2) as required 
under Clause 19 of the State 
Environmental Planning Policy 
(Housing) 2021 as detailed in 
the Amended Architectural and 
Landscape Plans provided as 
an attachment to this letter. 
 
The proposed driveway has 
been designed to provide the 
most efficient and effective 
circulation space with regard to 
the design of the development 
and surrounding context. The 
driveway design incorporates 
landscaping where possible on 
the boundary (with a mature 
height of 2.5m) and 
adjacent to the proposed 
dwellings to provide visual 
separation and amenity where 
possible. The design of the 
development and landscaping 
provided is consistent with a 
range of medium density multi 
dwelling housing developments 
in the area as set out in this 
letter. 

The proposed development 

has a total landscaped area of 

201m2 including deep soil 

planting area which complies 

with the minimum area in the 

SEPP (Housing) 2021. The 

proposed driveway is 

necessary to enable vehicular 

access and circulation to, from 

and within the development. 

Issue 6: Car Parking 

The proposal incorporates a 

single garage to each unit. 

Many households have two 

vehicles, how will this be 

accommodated for? How is 

visitor parking accommodated 

for? It should be noted that 

there is limited street parking, 

particularly given its location 

next to a sports field, the street 

is extremely congested during 

sports season. 

The proposed development 

provides adequate car parking 

and complies with the minimum 

requirements of the Housing 

SEPP. The Housing SEPP 

does not provide a specific 

visitor parking rate, and any 

visitor parking requirements are 

therefore captured within the 

applicable rates. Furthermore, 

the development provides 

appropriate bicycle storage for 

each dwelling, promoting non-

vehicular transport a n d  

e n s u r i n g  a l l  r e q u i r e d  

p a r k i n g  i s  accommodated 

onsite. 

The proposed number of off-

street car parking spaces is 

considered acceptable for the 

anticipated need generated by 

the development being 0.5 

spaces for the affordable 

housing component and 3.5 

spaces for the non-affordable 

component in compliance with 

the SEPP (Housing) 2021. 

The proposal was referred to 

Council’s Traffic Section, who 

supported the parking 

arrangement, subject to 

conditions. 

Issue 7: Ireland Park traffic 

How will the increased traffic 

to Ireland Park and lack of 

As above, the development 

provides compliant car and 

bicycle parking onsite. The 

The proposed development 

provides four garage car 

parking spaces and one visitor 
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street parking availability be 

accommodated for. 

development does not rely on 

street parking. 

car parking space. This is 

considered satisfactory to 

meet the anticipated need and 

complies with the parking rate 

in SEPP (Housing) 2021.  The 

proposal was referred to 

Council’s Traffic Section, who 

supported the access and 

parking arrangements to the 

site. 

Issue 8: Street Parking 

While street parking between 

8am-6pm Mon to Fri is not a 

major issue, how can the 

proposed development 

accommodate for the lack of 

street parking at other times, 

including weekends? 

As above, the development 

provides compliant car and 

bicycle parking onsite. The 

development does not rely on 

street parking. 

The proposed development 

provides sufficient car and 

bicycle parking spaces to 

meet parking needs in 

compliance with the 

compliance with the SEPP 

(Housing) 2021. The proposal 

is not expected to have a 

detrimental impact on on-

street parking. 

Issue 9: Street Width / Safety 

Given that proposed 

development fronts a 

significantly narrower section 

of Memorial Avenue how is 

safety addressed. It is noted 

that Memorial Avenue is a bus 

corridor.  

Compliant vehicular access and 

car parking is provided as part of 

the development. A detailed 

Swept Path Analysis 

demonstrating compliance was 

provided as part of the Traffic 

Impact Assessment submitted 

with the DA. 

Resident vehicles will be able 

to enter into and exit out of the 

site in a forward direction. The 

Traffic Impact Assessment 

demonstrates that the 

proposed development will 

generally comply with 

AS2890.1 design criteria and 

is sufficient to accommodate 

all critical vehicle movements. 

Certification will be 

conditioned to ensure that 

vehicular access and 

manoeuvring are in 

accordance with the relevant 

Australian Standards. The 

proposal was referred to 

Council’s Traffic Section, who 

supported the application, 

subject to conditions. 

Issue 10: Bulk, Visual 

amenity and privacy 

The 4 households present as 

one long continuous 2 storey 

building set close the side 

boundary with windows facing 

neighbouring properties. 

- The scale, density, 

height  and  form of the 

proposed building complies 

with the maximum floor space 

ratio , building 

height  and  side and rear 

setback controls applying 

to  the site, and is generally 
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consistent with the form of 

other relatively recent  multi-

dwelling housing projects in 

the street.  The proposed built 

form includes an appropriate 

degree of modulation along 

the length of the building 

envelope, and appropriate 

degree of articulation with 

varying materials and finishes 

in the elevation / façade 

design. 

  

Where windows  face 

neighbouring properties  with 

potential impact on visual 

privacy , this has been 

addressed by  high level 

windows  being provided  in 

the DA plans,  or by a 

recommended condition 

of  consent requiring  these 

windows to have external 

screening element or frosted 

glass.   

Issue 11: Acoustic privacy 

The addition of 4 households 

will result in increased noise. 

- The proposed development is 

for the purpose of housing 

which is entirely compatible 

with the residential zone and 

surrounding residential ad 

open space uses.  

Standard conditions of 

consent are recommended to 

manage noise at construction 

stage and to ensure noise 

from the operation of the use 

meets relevant noise 

standards.    

Issue 12: Bulk and 

overshadowing 

The long townhouse structure 

will reduce solar access to 

neighbouring properties. 

- Shadow diagrams submitted 

with the DA show that the 

shadow impact on adjacent 

properties is minor, and 

adjacent properties will 

continue to receive more than 

3 hours of solar access 

between 9am and 3pm in the 

winter solstice.      
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Issue 13: Water run-off 

The increased hardstand area 

may result in increased water 

and mud run-off. 

- A stormwater management 

plan is submitted with the DA 

that includes on-site detention 

and water quality control 

measure. Council’s Land 

Development Engineering 

Section raises no objection 

subject to standard conditions 

of consent and a deferred 

commencement condition for 

creation of an easement over 

the adjoining Council reserve. 

 

(b) Internal Referrals   
 

The following comments have been received from Council’s internal departments: 

 

DEPARTMENT COMMENTS 

Building No objection, subject to conditions of consent. 

Land Development 

Engineering 

No objection, subject to conditions of consent. 

Environmental Health No objection, subject to conditions of consent. 

Flood Engineering No objection, subject to conditions of consent. 

Property Services No objection, subject to conditions of consent. 

A deferred commencement consent condition will be required for creation 

of the proposed drainage easement over Council land which require a 

separate drainage easement application to Council's property team with 

payment of an administration fee in accordance with Council's fees and 

charges and agreement by the applicant to meet all Council's costs in 

this matter which including but not limited to; administration fees, 

valuation fees for the drainage easement compensation, legal fees etc. 

The proposed drainage easement over Council land will be subject to 

approval by a resolution of Council.   

Traffic and Transport No objection, subject to conditions of consent. 

Waste Management  No objection, subject to conditions of consent. 

 

(c) External Referrals 
 

The following comments have been received from external referral bodies: 

 

DEPARTMENT COMMENTS 

Sydney Water No objection, subject to conditions of consent. 

 

 

 

 

 

 



42 

LOCAL PLANNING PANEL MEETING  
8 DECEMBER 2025 

LPP ITEMS 

 

 

 

5.6. Section 4.15(1)(e) – The Public Interest 
 

The objects of the Act, of relevance to the matters associated with this proposal, are as follows:  
 

(b) to facilitate ecologically sustainable development by integrating relevant economic, 
environmental and social considerations in decision-making about environmental planning 
and assessment, 

(c) to promote the orderly and economic use and development of land,  
(d) to promote the delivery and maintenance of affordable housing, 
(g) to promote good design and amenity of the built environment,  
(e) the public interest.  

 
The subject development is considered to be within the public interest for the following reasons: 
 

• The proposed development delivers new affordable housing supply in accordance with the 
character of the local area. 

• The proposed development is designed in accordance with requirements of Sustainable 
Buildings SEPP and incorporates principles of ecologically sustainable development.  

• The proposed use is consistent with the objectives of the R3 zone contributing to the diversity 
of housing options in the area.  

• The proposed design considers amenity with measures to mitigate any undesirable 
environmental impacts on adjoining public domain.  

 
Accordingly, the proposed development is consistent with Clause 1.3 (b), (c), (d) and (g) of the 
Environmental Planning and Assessment Act 1979. Therefore, approval of the proposed development 
would be within the public interest given the application is generally consistent with the objects of the 
Act and key controls as discussed above. 
 

6. DEVELOPER CONTRIBUTIONS 

 
7.11 Contributions: Contributions are applicable to the proposed development, in accordance with the 

Liverpool Contributions Plan 2018 – Established Areas. A condition of consent would be imposed to 

ensure that the Section 7.11 contributions associated with DA-317/2025 are paid prior to the issue of 

a construction certificate.  

 

Housing Productivity Contribution (HPC): Pursuant to the EP&A (Housing and Productivity 

Contributions) Order 2024 a HPC is required for residential development. Residential development 

means any of the following- 

(a) subdivision of land (other than strata subdivision) on which development for the purposes of 
residential accommodation is permitted with development consent by an environmental 
planning instrument applying to the land (residential subdivision), 

(b) medium or high-density residential development, 
(c) development for the purposes of a manufactured home estate. 

 

Pursuant to Schedule 1 Definitions and Interpretation the proposed multi-dwelling development falls 

under medium or high-density residential development. As the proposal involves the conversion of 

one type of residential accommodation to another (dwelling to multi-dwelling) the HPC applies to the 

number of dwellings proposed (4) less the existing dwelling (1), resulting in 3 dwellings for the 

purposes of the HPC calculation. 
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However, pursuant to Schedule 2 Exemptions from Housing and Productivity Contribution 

development for affordable housing that is to be managed by a registered community housing 

provider is exempt. Given that Unit 2 is nominated for affordable housing purposes the HPC does not 

apply. Therefore, the HPC is only applicable to 2 dwellings for the purposes of the HPC calculation.  

 

A condition of consent would be imposed requiring the applicant to pay contributions in accordance 

with the related contribution application CON-45555 before the issue of the first construction 

certificate. 

 

Special Infrastructure Contributions (SIC): The subject site is located outside of the Western Sydney 

Growth Area and as such a SIC does not apply. 

 

7. CONCLUSION 

 
Having regard to the provisions of Section 4.15 of the Environmental Planning and Assessment Act 
1979, the proposed development is considered satisfactory with the following matters noted:  
 

• The proposed development complies with the relevant provisions of the applicable Environmental 
Planning Instruments including relevant SEPPs, the Liverpool LEP, and the Liverpool DCP, with 
departures from some DCP controls considered reasonable in the circumstances. 

• Environmental impacts have been assessed, minimised and considered reasonable. 

• The site is suitable in its zoning, adjacent compatible land uses, infrastructure availability and no 
prohibitive environmental constraints. 

• The proposal is in the public interest particularly in contributing to diversity of housing choices 
and affordable housing. 

 

8. RECOMMENDATION 

That pursuant to Section 4.16(1)(a) of the Environmental Planning and Assessment Act, 1979, the 
Development Application DA-317/2025 for four multi-dwelling townhouses on Lot 63 DP 25142 at 233 
Memorial Avenue, Liverpool, and proposed drainage easement on Lot 737 DP 533701 at 147 
Cartwright Avenue, Sadlier NSW 2168, be approved by deferred commencement consent subject 
to conditions as stated in the draft Notice of Determination at Attachment 1.  

 

ATTACHMENTS 

 
1. Draft Notice of Determination DA-317/2025 

2. Liverpool Development Control Plan (LDCP) 2008 - Compliance Tables 

3. Architectural Plans Rev C 

4. Sydney Water 

5. Statement of environmental effects 

6. Traffic Impact Assessment  
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Item Number: 2 

Application Number: DA-239/2023/A 

Approved 

Development: 

Demolition of all existing structures, and the construction of a new two 

(2) storey childcare centre with a basement and associated 

landscaping and works. 

Proposed 

Development: 

Modification to Development Consent DA-239/2023 Under Section 

4.56 of the Environmental Planning and Assessment Act 1979. 

Property Address 14 Niland Way, Casula 

Legal Description: Lot 3061 DP813122 

Applicant: Mark Assad 

Land Owner: Mark Assad 

Cost of Works: - 

Recommendation: Refusal  

Assessing Officer: Emily Lawson 
   

 

1. Executive Summary 
 
Council is in receipt of a modification application to amend development consent DA-
239/2023 which was approved by the Land and Environment Court for Demolition of all 
existing structures, and the construction of a new two (2) storey childcare centre with a 
basement and associated landscaping and works.at 14 Niland Way, Casula. 
 
The proposed modification pursuant to Section 4.56 of the Environmental Planning and 
Assessment Act 1979 seeks to modify conditions of consent pertaining to the approved and 
conditioned construction of a footpath. There are no other proposed changes to the 
approved built form.  
 
This report summarises the key issues which should be considered in the determination of 
the proposal in accordance with the provisions of the Environmental Planning and 
Assessment Act 1979 (EP&A Act), Liverpool Local Environmental Plan 2008 (LLEP) and 
Childcare Planning Guidelines. 
 
In accordance with the Liverpool City Council Community Engagement Strategy and 
Community Participation Plan 2022, the proposed modification application was required to 
be notified in accordance with its parent approval pursuant to the Environmental Planning 
and Assessment Regulation 2021. As a result, 24 submissions in objection were received.  
 
The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with 
the Local Planning Panels Direction – Development Applications and Applications to Modify 
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Development Consent, endorsed by the Minister for Planning and Public Spaces on 30 June 
2020, as the development falls in the categories of:  
  

Development that: 
a. In the case of a Council having an approved submissions policy – is the 

subject of the number of submissions set by that policy, or 
b. In any other case – is the subject of 10 or more unique submissions by way of 

objection. 
 
The modification application has received more than 10 submissions by way of objection and 
is therefore required to be determined by the Panel. While further detail is provided later on 
in this report, the objections raised the following areas of concerns: 
 

• Connectivity 

• Traffic Impacts 

• Pedestrian and Public Safety 
 
Based on the assessment of the proposed modification it is recommended the modification 
application be refused. 
 

2. Site and Surrounds  
 

The subject site is identified as 14 Niland Way, Casula and exhibits a lot size of 
approximately a total area of approximately 884sqm with a frontage of 17m to Niland Way. A 
median strip abuts the northern portion of the site’s frontage. The site is generally regular in 
shape, with an existing dwelling occupying the site. Vehicular access is proposed to Niland 
Way which exhibits a width of 4.93m. 
 
To the East of the Site is a public reserve, with a steep drop off on the adjacent side of 
Niland Way. Development under DA-239/2023 has not commenced and the site currently 
contains a single dwelling. 
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 Figure 1: Site Location (Source: NearMap November 2025) 

 
The locality is characterised by low density residential surrounding the site, both to the north 
and south. Niland Way intersects with Mackeller St to the north and south which then 
provides a connectivity to Leacock’s Lane which is a main transit route to connect to Hume 
Highway. 
 

 

3. Background and DA History 
 
The following is a list of Development Applications relevant to the subject site. 

 

DA No. Date Development 

DA-

239/2023 

8th May 2023 

DA-239/2023 lodged for: 

Demolition of all existing structures, and the construction 

of a new two (2) storey childcare centre with a basement 

and associated landscaping and works. 

13th October 

2023 

The Applicant filed a Class 1 Appeal Application for the 

Development Application with the Land and Environment 

Court. 

11 April 2025 

The Court judgement which upheld the appeal was 

handed down for: 

Demolition of all existing structures, and the construction 

of a new two (2) storey childcare centre with a basement 

and associated landscaping and works. 

Subject Site 
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DA-

239/2023/A 

2 September 

2025 

Modification Application DA-239/2023/A lodged for: 

Modification to Development Consent DA-39/2023 Under 

Section 4.56 of the Environmental Planning and 

Assessment Act 1979. 

30th of 

September 

A 14-day Request for information letter was issued to the 

applicant requesting clarification regarding: 

• Request to withdraw or continue application 

• Prepare a response to submission received.  

30 October 

2025 
The applicant advised to proceed to LLPP for 

determination. No response to the submission were 

received or lodged on the NSW Planning Portal as 

required by the EP&A Regulations.  

 

4. Proposed Modification 
 

The proposed modification to DA-239/2023/A pursuant to Section 4.56 of the Environmental 
Planning and Assessment Act 1979 seeks to modify three (3) conditions of consent to 
amend the approved and condition footpath. Deletion of conditions are identified by 
strikethrough and amendments are italicised.  The proposal will consist specifically of the 
following condition amendments: 
 

1. Approved Condition 13 – Signage and Line Marking Plane  
 
Signage and Line Marking Plan   
  
13. The applicant is to undertake detailed design of traffic facilities, signs and line 
marking in the existing and/or proposed public domain. 
 
The plans should include, but not be limited to: 
• The relocation of the median island fronting the development. 
• The provision of a footpath from the pedestrian access point into the development, 
along Niland Way through to the existing footpath at Mackellar Street. 
 
Detailed design drawings of the proposed traffic facilities, signs and line markings in 
the existing and proposed public domain areas are to be submitted and approved by 
Council prior to the consent becoming active. 
 
The applicant is to submit the Approval of Traffic Facilities including Signs and Line 
Marking Schemes Application Form. The application is available on Council website 
and should be lodged online. The drawings are to be prepared by a suitably qualified 
person. 
 
NOTE: It is advised that the applicant discuss with Council’s Traffic Management 
Section of the traffic requirements prior to preparation of the detailed design 
drawings. 

 
Amendments: 
The applicant seeks to amend the condition to amend and delete the following: 
 Deletion of the following:  
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from the pedestrian access point into the development, along Niland Way through to 
the existing footpath at Mackellar Street 

 
 Alternate wording proposed: 

The provision of a 1.5m wide concrete footpath limited to the length of the street 
frontage of 12 Niland Way (the park entry), connecting to the development’s 
pedestrian access point to that park entry.  

 
2. Approved Condition 22:- S138 Roads Act – Roadworks Requiring Approval of Civil 
Drawings 
 

S138 Roads Act – Roadworks Requiring Approval of Civil Drawings  
 
22. Prior to the issue of a Construction Certificate for building or subdivision works 
the Certifying Authority shall ensure that a S138 Roads Act application, including the 
payment of application and inspection fees, has been lodged with Liverpool City 
Council (being the Roads Authority under the Roads Act), for provision of 1.5m wide 
footpath in accordance with Council’s standard drawing R23 in Niland Way.  
 
Engineering plans are to be prepared in accordance with the development consent, 
Liverpool City Council’s Design Guidelines and Construction Specification for Civil 
Works,  Austroad Guidelines and best engineering practice.  
 
Note:  Where Liverpool City Council is the Certifying Authority for the development 
the 
Roads Act approval for the above works may be issued concurrently with the 
Construction Certificate. 

 
Amendments: 
The applicant seeks to amend the condition to amend and delete the following: 
 
 Deletion of the following:  

Footpath in Niland Way 
 

 Alternate wording proposed: 
The provision of a 1.5m wide 1.5m wide footpath confined to the street frontage of 12 
Niland Way (the park entry), including kerb ramp(s)/end-treatments as required. 

 
2. Approved Condition 186- Footpaths  

 
Footpaths 
186. Prior to the issue of an occupation certificate, construction of 1.5m wide by 
100mm thick (with one layer of SL72 reinforcing mesh) concrete path paving is to be 
constructed from the front of the development site at 14 Niland Way along Niland 
Way to the southern intersection with Mackellar Street. 

 
Amendments: 
The applicant seeks to amend the condition to amend and delete the following: 
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Deletion of the following:  
by 100mm thick (with one layer of SL72 reinforcing mesh) concrete path paving is to 
be constructed from the front of the development site at 14 Niland Way along Niland 
Way to the southern intersection with Mackellar Street. 

 
 Alternate wording proposed: 

…limited to the street frontage of 12 Niland Way to connect the development’s 
pedestrian access point with the existing park entry at No12 Niland Way, with 
compliant kerb ramp(s) and end-treatments. No construction is required beyond the 
frontage of 12 Niland Way. 

 

5. Planning Assessment 
 
The application has been assessed in accordance with Section 4.56 of the Environmental 
Planning and Assessment Act 1979, which states: 
 

4.56 Modification by consent authorities of consents granted by the Court  
 
(1)  A consent authority may, on application being made by the applicant or any other 

person entitled to act on a consent granted by the Court and subject to and in 
accordance with the regulations, modify the development consent if:  

 
(a) it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which the consent was 
originally granted and before that consent as originally granted was modified (if at 
all), and 
 
Comment: Although the modifications proposed under section 4.56 would not 
materially alter the approved built form, the application nevertheless seeks to vary 
conditions requiring the full construction of the footpath fronting the site and its 
connection to Mackellar Street. This aspect of the proposal results in a development 
that is not substantially the same as that originally approved. The footpath condition 
was imposed by the LEC referenced within the judgement and jurisdictional 
statement,  and accepted by the applicant, to address the site’s existing non-
compliance with the Childcare Planning Guidelines, particularly in relation to safe and 
accessible pedestrian routes. Removal of the requirement to provide a compliant 
footpath connection to Mackellar Street would perpetuate this non-compliance. As 
the development would not meet the pedestrian access provisions of the Childcare 
Planning Guidelines without these works, the modification is not supported. 

 
(b) it has notified the application in accordance with: 

 
(i)   the regulations, if the regulations so require, or 
(ii)  a development control plan, if the consent authority is a council that has made a 

development control plan that requires the notification or advertising of 
applications for modification of a development consent, and 

 
Comment: In accordance with the Liverpool City Council Community Engagement 
Strategy and Community Participation Plan 2022 the proposed modification 
application was required to be notified, with 22 unique submissions in objection. 
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(c) it has notified, or made reasonable attempts to notify, each person who made a 
submission in respect of the relevant development application of the proposed 
modification by sending written notice to the last address known to the consent 
authority of the objector or other person, and 

 
Comment: A significant number of submissions were received in respect of the 
modification application of the proposed amendment sought, in which requires the 
application to be determined by the LLPP. 
 

(d) it has considered any submissions made concerning the proposed modification 
within any period prescribed by the regulations or provided by the development 
control plan, as the case may be 
 
Comment: Council has considered the submission received and provided a 
summation within 6 (j) of this assessment report. The applicant was requested to 
provide a response to the submissions; this has not been submitted to Council in line 
with the requirements under the EP&A Regulations which requires it to be submitted 
onto the portal for consideration. 
 

(1A)  In determining an application for modification of a consent under this section, 
the consent authority must take into consideration such of the matters referred to 
in section 4.15(1) as are of relevance to the development the subject of the 
application. The consent authority must also take into consideration the reasons given 
by the consent authority for the grant of the consent that is sought to be modified. 

 
Comment: Relevant matters of Section 4.15(1) have been taken into consideration, 
as detailed below, and found the proposal does not satisfy these requirements and 
therefore cannot be supported.  
 

6. Statutory Considerations 
 
The following planning instruments have been considered in the planning assessment of the 
subject Modification Application: 
 
a) State Environmental Planning Policy (Transport and Infrastructure) 2021 

b) Liverpool Local Environmental Plan 2008; and 
c) Liverpool Development Control Plan (DCP) 2008 

 
 
The development has been assessed in accordance with the matters for consideration under 
Section 4.15 of the EP&A Act: 

Section 4.15(1)(a)(i) – Any Environmental Planning Instruments 

 
(a) State Environmental Planning Policy (Transport and Infrastructure) 2021 
. 
The parent application was assessed and found to be compliant in accordance with the 
Childcare Planning Guidelines. Whilst materially, the modification does not seek alter the 
approved built form in terms of GFA, Height or Children and therefore the provisions under 
the childcare guidelines have been assessed and limited to modification, being pedestrian 
connectivity.  



227 

LOCAL PLANNING PANEL MEETING  

8 DECEMBER 2025 

LPP ITEMS 

 

 

 

The assessment has found the proposal is noncompliant and the modifications found to not 
be suitable in compliance with these requirements.  
 

State Environmental Planning Policy (Transport and Infrastructure) 2021 

Chapter 3 – Educational Establishments and child care facilities 
Part 3.3 – Early education and care facilities – specific development controls 

Clause Requirements Proposed Comment 

3.23 - Centre-
based child 
care facility—
matters for 
consideration 
by consent 
authorities 

Before determining a 
development application 
for a centre-based child 
care facility, the consent 
authority must take into 
consideration any 
applicable provisions of 
the Child Care Planning 
Guideline, in relation to 
the proposed development 

The proposed 
development is assessed 
against the provisions 
contained within the 
Childcare Planning 
Guideline. 
  

Does not 
Comply 
View 
assessment in 
table below. 

 
Determining a development application for development for the purpose of a centre-based 
childcare facility, the consent authority must take into consideration any applicable 
provisions of the Child Care Planning Guideline (CCPG), in relation to the proposed 
development. 
 
Non-compliance with the provisions of the CCPG are discussed with respect to the proposal 
as follows:  
 

Part 3 Matters 
for 
Consideration 

Considerations Assessment 

3.1 Site 
Selection and 
Location 
 
C1- Proposed 
developments in 
or adjacent to a 
residential zone 
must consider: 

the acoustic and privacy impacts 
of the proposed development on 
the residential properties; 

Complies 
No changes to the approved built 
form is proposed 

the setbacks and siting of 
buildings within the residential 
context; and  

Complies  
No changes to the approved built 
form is proposed 

visual amenity impacts (e.g., 
additional building bulk and 
overshadowing, local character) 

Complies 
No changes to the approved built 
form is proposed 

traffic and parking impacts of the 
proposal on residential amenity. 

Does not comply 
The proposed changes to the 
conditions may impede upon traffic 
and parking requirements. This 
may trigger additional parking 
requirements along Niland Way, in 
which conditions of consent have 
been imposed requiring no on-
street parking for parents. The 
reduction in the provision and  
access pedestrian links may have 
the need to increase traffic 
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movements which would impact 
upon the amenity of the adjoining 
neighbours and Niland Way. 

C2 Site 
Selection and 
Location 
When selecting 
a site, ensure 
that: 
 

 
 
 

 
 
 

 

the location and surrounding uses 
are compatible with the proposed 
development or use. 

Complies 
No changes to the approved built 
form is proposed. No new 
development within the vicinity of 
the site would warrant 
incompatibility.  

the site is environmentally safe 
including risks such as flooding, 
land slip, bushfires, coastal 
hazards. 

Complies 
The site is not constrained by 
environmental hazards. 

there are no potential 
environmental contaminants on 
the land, in the building or the 
general proximity, and whether 
hazardous materials remediation 
is needed. 

Complies 
No changes to the approved built 
form is proposed. 

the characteristics of the site are 
suitable for the scale and type of 
development proposed having 
regard to: 

• length of street frontage, lot 
configuration, dimensions and 
overall size  

• number of shared boundaries 
with residential properties  

Complies 
No changes to the approved built 
form is proposed 

the development will not have 
adverse environmental impacts 
on the surrounding area, 
particularly in sensitive 
environmental or cultural areas. 

Complies 
No changes to the approved built 
form is proposed 

there are suitable drop off and 
pick up areas, and off and on 
street parking. 

Does not Comply 
The original approval considered 
the site suitable for pick-up and 
drop-off activities on the basis that 
a footpath would be constructed 
along Niland Way, thereby 
minimising impacts on the already 
limited on-street parking in that 
street. The proposed removal of 
the footpath requirement 
undermines this assessment, as it 
renders the site unsuitable for safe 
and efficient pick-up and drop-off 
due to the potential for increased 
vehicle movements and associated 
conflict to Niland Way. 

the characteristics of the fronting 
road or roads (for example its 

Does not comply 
Niland Way is only 4.95m in width, 
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operating speed, road 
classification, traffic volume, 
heavy vehicle volumes, presence 
of parking lanes) is appropriate 
and safe for the proposed use 

in which conditions of consent were 
imposed to ensure a footpath 
would be constructed noting the 
limited availability for pedestrian 
movements in the area. The ability 
to provide the footpath along the 
full length of Niland Way to 
Mackellar Street, was to minimize 
the increase of car movements on 
this small street, and the safe 
passageway of parents and 
children utilising the centre.   

the site avoids direct access to 
roads with high traffic volumes, 
high operating speeds, or with 
high heavy vehicle volumes, 
especially where there are limited 
pedestrian crossing facilities 

Complies 
The site is not within the vicinity of 
roads with high traffic volumes.  

it is not located closely to 
incompatible social activities and 
uses such as restricted premises, 
injecting rooms, drug clinics and 
the like, premises licensed for 
alcohol or gambling such as 
hotels, clubs, cellar door premises 
and sex services premises. 

N/A  

C3 Site 
Selection and 
Location 
A child care 
facility should be 
located: 
 

 
 

 

near compatible social uses such 
as schools and other educational 
establishments, parks and other 
public open space, community 
facilities, places of public worship. 

Complies 
The site immediately fronts a local 
reserve. 

near or within employment areas, 
town centres, business centres, 
shops. 

Complies 
The site is located near a small-
scale neighbourhood centre. 

with access to public transport 
including rail, buses, ferries. 

Does not Comply 
The closest form of public transport 
is a bus stop located on Mackellar 
Street in which requires the 
provisions of a footpath fronting the 
site which connects through the 
Mackellar to encourage parents to 
utilise other modes of transport 
given the site has little to no on-
street parking provided. 

in areas with pedestrian 
connectivity to the local 
community, businesses, shops, 
services and the like. 

Does not Comply 
No existing footpath exists along 
Niland Way in which conditions of 
consent were imposed allow for the 
provision of a footpath from the 
front of the site up to the 
intersection of Mackellar Street. 
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The proposed Modification intends 
to remove this connectivity, in 
which is not supported. Given the 
closet footpath is the one identified 
through the reserve, which has 
been found be noncompliant and 
not suitable for parents with prams.  

C35, C36 and 
C37 Traffic, 
Parking and 
Pedestrian 
Circulation 
The following 
design solutions 
may be 
incorporated 
into a 
development to 
help provide a 
safe pedestrian 
environment: 
 
 

separate pedestrian access from 
the car park to the facility. 

No Changes proposed to the 
basement car park.    

defined pedestrian crossings 
included within large car parking 
areas. 

Does not Comply 
There are clearly defined 
pedestrian crossings including 
within the carpark.  

pedestrian paths that enable two 
prams to pass each other. 

Does Not Comply 
The pedestrian path in the carpark 
will not allow two prams to pass 
each other. 
The front entrance of the site 
accommodates the ability for two 
prams to pass each other through 
the provision of the footpath. The 
reduction in the proposed footpath 
will not provide suitable access for 
pedestrian or parents with prams.   

delivery and loading areas 
located away from the main 
pedestrian access to the building 
and in clearly designated, 
separate facilities 

No Changes proposed to the 
basement car park.    

minimise the number of locations 
where pedestrians and vehicles 
cross each other 

No Changes proposed to the 
basement car park.    

vehicles can enter and leave the 
site in a forward direction. 

No Changes proposed to the exit 
and entering of the site. 

clear sightlines are maintained for 
drivers to child pedestrians, 
particularly at crossing locations. 

No Changes proposed to the exit 
and entering of the site. 

Car parking design should: 

• include a child safe fence to 
separate car parking areas 
from the building entrance 
and play areas 

• provide clearly marked 
accessible parking as close 
as possible to the primary 
entrance to the building in 
accordance with appropriate 
Australian Standards 

• include wheelchair and pram 
accessible parking. 

No Changes proposed to the 
basement car park.    
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(b) Liverpool Local Environmental Plan 2008 
 
(i) Zoning 
 
The site is zoned R2 – Low Density Residential, pursuant to the Liverpool Local 
Environmental Plan 2008 (LLEP) . 
 
The approved development is best defined as ‘centre-based childcare facility’ which is a 
permissible form of development within the R2 Zone. The proposed modification would not 
impact the developments permissibility. 
 

 
Figure 2: Zoning Map (Source: GeoCortex Mapping System) 

 
 

(ii) Objectives of the R2 – Low Density Residential zone 
 

•  To provide for the housing needs of the community within a low density residential 
environment. 
•  To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 
•  To provide a suitable low scale residential character commensurate with a low 
dwelling density. 
•  To ensure that a high level of residential amenity is achieved and maintained. 
 
 
 

(i) Principal Development Standards 
 

Development Application DA-239/2023 was assessed and supported under LLEP. The 
proposed modification has been assessed against the LLEP, and it is considered the 
proposal does not generate any additional matters for consideration. 
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(c) Section 4.15(1)(a)(ii) – Any Draft Environmental Planning Instruments 
 
No applicable draft EPIs. 
 
(d) Section 4.15(1)(a)(iii) – Any Development Control Plan 

Liverpool Development Control Plan 2008 
 
Development Application DA-239/2023 was originally assessed and supported against the 
provisions of the Liverpool Development Control Plan 2008 (LDCP 2008). The proposed 
modification has likewise been considered against the DCP and does not, in itself, give rise 
to additional matters requiring reconsideration. However, as outlined in the assessment 
under the Childcare Planning Guidelines, the site is not regarded as having suitable 
pedestrian or public transport (bus) access. For this reason, the requirement for a 
continuous footpath along the full frontage of Niland Way was considered necessary and 
appropriate at the time of the original approval. The proposed reduction in the extent of this 
footpath would undermine the site’s compliance with these access provisions and is 
therefore not considered suitable or supportable. 
The application has been considered against the controls contained in the Liverpool 
Development Control Plan 2008 (DCP) in particular: 
-  Part 1: General Controls for all Development, and 
 
Development 
Control Section 

Provision Comment 

30. Additional 
Uses 
 
 
 
30.4. 
Child Care 
Centres 

Provision relating to additional 
uses in specific zones, including 
child-care centres in residential 
zones. The relevant provisions 
are as follows. 
Objectives: 
b) Minimise any adverse impact 
of Child Care Centres on 
surrounding properties. 
 
Building Appearance: 
Controls: 
1. The building shall be 
designed so: 
− That it is in character with the 
surrounding residential area in 
terms of bulk, scale, size and 
height; and 
− That it employs passive solar 
and energy saving techniques 
where possible. 
2. The front pedestrian entrance 
must be visible from the street. 
 
Landscaping 
7. Tree and shrub planting 
alongside and rear boundaries 
should assist in providing 
effective screening to adjoining 
properties. The minimum height 

Does not comply 
 
The proposed changes to the provision of the 
full footpath has not considered the impact it 
would have on the existing residential 
development due to the likely potential 
increase to traffic movement noting the site 
does not comply with accessibility to public 
transport routes.  
 
No changes to the building appearance is 
proposed.  
 
 
 
 
 
 
 
 
 
 
 
 
No change to landscaping is proposed.  
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of screening to be provided is 
2.5m to 3m at maturity. 
8. Landscaping on any podium 
level or planter box shall be 
appropriately designed and 
irrigated. See ADG Planting on 
Structures. 

Part 3.8: Non-Residential Development in Residential Zones,  
Section 2: Child Care Centres 

2.3 Site Planning Site Location Controls  
1. Child Care Centres should be 
located: 
- In the general vicinity of 
primary schools, major 
employment areas and 
recreation areas. 
- Within the grounds of 
community facilities, educational 
facilities or churches. 
- Near services such as shops, 
medical facilities and public 
transport. 
- On streets with widths that 
permit adequate safe 
manoeuvrability of vehicles & 
lines of sight for pedestrians, 
cyclists and vehicles; and on 
approach streets within the road 
hierarchy such as on collector 
streets. 
- Where traffic control devices 
do not impede vehicular access 
to sites. 
- Where the children will not be 
adversely affected by lead 
contamination, offensive noise 
and air pollution. 
- Child Care Centres must be 
located and designed so as not 
to pose health or safety risk to 
children using the centre. 
 
2. Child Care Centres shall not 
be permitted: 
- Adjacent to industrial activities. 
- Within 300m of an existing 
Child Care Centre. 
- On classified roads. 
- Adjacent to railway lines. 
- On streets with a carriageway 
width of 6.5m or less. 
- On streets, which are cul-de-
sacs. 
- On lots adjacent to a 
roundabout (including a 
proposed roundabout) 

Does not Comply 
Niland Way existing width is less than 5m 
which was found to be unsuitable for the 
development, subject to the imposition and 
acting of conditions of consent to mitigate 
Council and the Courts concerns.  
The reduction of the footpath may give rise to 
additional safety concerns in terms of limited 
sight lines for pedestrian and motorist along 
Niland Way. The application has not 
addressed how this reduction of the 
conditioned footpath would not impact upon 
the safety of children accessing the site via 
foot along Niland Way. 
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- In areas where aircraft noise 
levels exceed 25 Australian 
Noise Exposure Forecast 
(ANEF). 
Site Planning Controls 
1. Site planning should be 
sensitive to site attributes such 
as; streetscape character; 
natural landform; existing 
vegetation; views and land 
capability. 
2. The site layout should 
enhance the streetscape 
through the use of landscaping 
and built form. 
3. Site planning should enable 
buildings to address streets and 
public open spaces. 
4. The site layout should ensure 
that the external play area is 
maximised and enjoys solar 
access. 
5. The site layout should 
contribute to personal safety 
and to the protection of property 
by permitting casual surveillance 
of adequately lit outdoor spaces 
from windows and entries. 
6. In areas exposed to 
significant levels of off-site 
noise, the site layout and 
building forms should assist in 
minimising noise entry. 
7. The site layout should ensure 
that the front entrance to the 
Child Care Centre is easily 
located and accessible. 
8. The layout must be designed 
around the site attributes such 
as slope; existing vegetation; 
land capability and/or solar 
access. 
9. The siting of windows of 
habitable rooms on the first floor 
shall minimise overlooking to the 
principal private open space of 
neighbouring properties. 
10. Stormwater from the site 
must be able to be drained 
satisfactorily. Where the site 
falls away from the street, it may 
be necessary to obtain an 
easement over adjoining 
property to drain water 
satisfactorily to a Council 
stormwater system. 
Where stormwater drains 
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directly to the street, there may 
also be a need to incorporate 
on-site detention of stormwater 
where street drainage is 
inadequate. 
Refer to Water cycle 
management in Part 1. 

2.8 Car parking 
and Access  

Site Access 
1. All vehicles shall enter and 
leave the site in a forward 
direction. 
2. Dead end streets or cul-de-
sacs present traffic movement 
and parking problems and are 
inappropriate locations for Child 
Care Centres or facilities. 
 
Location 
1. To provide adequate vehicle 
access and on-site car parking 
facilities for residents and 
visitors. 
2. To minimise reliance on on-
street parking. 
3. To provide safe and easy 
access to and from the site for 
pedestrians and motorists. 
4. To provide adequate turning 
areas for manoeuvring into and 
out of car parking spaces and/or 
garages. 
5. To minimise the impact of 
driveways and parking areas on 
existing landscaping, landform 
and streetscape. 
6. To ensure pavement or 
driveway materials are 
sympathetic to the streetscape 
and surrounding landscape 
character. 
7. Refer to Section *** for the 
number of spaces required. 

 
The parent approval-imposed conditions of 
consent have been imposed requiring all 
vehicles to enter and exit in a forward direction, 
with left in and left out.  
 
 
 
 
 
Does not Comply 
The proposed development does not provide 
suitable on-streetcar parking facilities. 
Conditions were imposed to restrict parking to 
the basement. The modification to reduce the 
provision of a footpath is likely to result in an 
increase to traffic movements, which the site 
would not be able to sustain, or support given 
the streets narrow carriage way. There is no 
safe or easy access to and from the site for 
pedestrians given the establishment under the 
S34 and Hearing proceedings, the existing 
pedestrian pathway through the reserve was 
found to be noncompliant with a steep incline 
and narrow pathway which is not sufficient for 
parents with prams to utilise.  
The relocation of a potential crossing outside 
of No 12 is unsupportable as it is likely to 
impact upon the existing driveway and 
manoeuvring of the residential dwelling onto 
Niland Way and therefore does not minimise 
the impact to the street.  

 
 
(e) Section 4.15(1)(a)(iiia)  any planning agreement that has been entered into under 

section 7.4, or any draft planning agreement that a developer has offered to enter 
into under section 7.4, and 
 

There are no draft planning agreements that apply to the site.  
 
(f) Section 4.15(1)(a)(iv) – The Regulations 

 
The applicant was issued a Request for Further Information (RFI), requesting a response to 
the submission submitted to Council. The applicant did not submit a response to the RFI in 
line with Clause 104 of the EP&A Regulations. 



236 

LOCAL PLANNING PANEL MEETING  

8 DECEMBER 2025 

LPP ITEMS 

 

 

 

 
(g) Section 4.15(1)(b) – The Likely Impacts of the Development 

 
The proposed modification is likely to create additional impacts beyond the approved 
development, in terms of  connectivity, pedestrian and public safety, and additional traffic 
generation due the limited onsite connection to public transport routes. 
 
(h) Section 4.15(1)(c) – The Suitability of the Site for the Development 
 
The proposal does not satisfy the key planning controls for the site as detailed above. The 
modification to the condition requiring the construction of the footpath would render the 
development site unsuitable due to the limited accessibility and suitability of footpath 
locations through the Reserve. It has further been identified throughout the appeal process 
and through assessment of this modificaiton, that the existing footpath is deemed to not 
satisfy the provision of the NCC, is not considered safe for pedestrian movements, 
particularly for parents with prams and therefore, Council can not support the proposed 
modification.  
 
(i) Section 4.15(1)(d) – Any Submissions made in relation to the Development. 
 
In accordance with the Liverpool City Council Community Engagement Strategy and 
Community Participation Plan 2022 the proposed modification application was required to be 
notified in accordance with its parent approval pursuant to the Environmental Planning and 
Assessment Regulation 2021. Notwithstanding, 24 submissions in objection were received. 
 
These have been addressed below: 
 
Submission Council Response 

Pedestrian and Public Safety- 

- The proposed relocation of the footpath 
raises risk to site lines blind corners, 
traffic conflict. 

 

 

 

 

- Access through park during rain and 
potential floodway 

 

 

 

 

 

- Limited Illumination in Reserve. 

 

- The proposed shortening of the footpath is 
not supported by Councils traffic team due 
to the relocating may give rise to an 
increase of traffic risk and noncompliance 
with appropriate site lines in terms of 
accessibility.  

 

- The reserve is sign posted as a potential 
floodway during heavy rainfall which does 
not make it suitable for residents, parents 
and children to traverse through. The 
parklands have been utilised for stormwater 
purposes for overland flows, in which would 
not be safe alternate route for pedestrians to 
traverse through. 

 

- The Reserve does not have appropriate 
lighting to facilitate safe and suitable 
pathways for parents and children to utilise 
during winter months.  

 

Connectivity 

- No existing footpath for Niland Way and 
the provision of the footpath connecting 

 

- There is no existing footpath along Niland 
Way connecting to Mackellar Street to the 
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with Mackellar is suitable 
 

 

 

 

- The footpath in the reserve is not 
considered safe, steep and uneven. 

 

south and north. The condition was imposed 
to ensure compliance with Childcare Planning 
guidelines to facilitate appropriate access and 
suitability of the site.  

 

- The existing footpath into the reserve has 
been found to not be suitable in terms of 
accessibility requirements under Australian 
Standards. This was demonstrated during the 
S34 and Hearing before Commissioner Grey, 
who agreed to the imposition of the condition 
requiring the construction of the footpath to 
Mackellar Street. The gradient, width is not 
considered suitable for prams to use, and 
therefore, the footpath connection to 
Mackellar was deemed appropriate.  

Traffic Impacts 

- Existing road not wide enough. 
 

 

 

 

 

 
- No proposed crossing to Reserve 

- Niland Way is approximately 4.9m in width, in 
which is found to be less than the required 
6.5m wide road required to facilitate 
development for childcares. The imposition of 
conditions where to assist in elevating 
pressure onto the existing road width to 
provide an additional access point through 
public transport via the footpath delivery.  

 
- The applicant has not provided plans which 

illustrate the proposed crossing into the 
reserve, or identified a safe passage to 
connect the existing footpath to the one 
proposed outside of No 12 Niland Way, 

 
a) Internal Referrals  

 
Department Comments 

Transport and traffic  Objection - The internal park path was found to be fundamentally unsafe 
and non-compliant with accessibility requirements. Its narrow, steep and 
winding geometry directly conflicts with AS 1428.1 Design for Access and 
Mobility and presents an undeniable hazard to users, particularly parents 
with prams and carers with young children. 

 
 
(j) Section 4.15(1)(e) – The Public Interest 
 
The proposed modification is not in the public interest and therefore cannot be supported. 
 
(k) Developer Contributions  
 
7.11 Contributions: The proposed modification does not alter the approved condition for 

contribution payments under Section 7.11 of the EP&A Act. 

7. RECOMMENDATION 

 

Having regard to the mandatory considerations under section 4.15 of the EP&A Act, the 

consent authority finds that: 
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(a) The proposal has failed to appropriately address the provision of Clause 4.56 

(1)(d); 

 

(b) The application does not adequately address the provisions of the State 

Environmental Planning Policy (Transport and Infrastructure) 2021, in particular 

childcare Planning guidelines; Liverpool DCP and 

 

(d) The proposal has not demonstrated any alternate methods in terms of pedestrian 

connectivity, or if the modification would not result in unacceptable impacts to the 

community. 

 

Accordingly, it is recommended the Liverpool Local Planning Panel, as consent authority, 

refuse Development Application DA-239/2023/A at 14 Niland Way, Casula. 

 

ATTACHMENTS 

 
1. Reasons for Refusal 

2. Compliance Tables 

3. Statement of Environmental Effects 

4. LEC Judgement 

5. LEC Notice of Determination  
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Item Number: 3 

Application Number: DA-166/2025 

Proposed 

Development: 

Change of use of an existing facility to a warehouse and Distribution 

Centre with ancillary office and showroom functions.  

 

Property Address 337 Newbridge Road, Moorebank 

Legal Description: Lot 201 DP 584561 

Applicant: KF Australia Group Pty Ltd 

Land Owner: Lake Moore Pty Ltd 

Cost of Works: $55,000.00 

Recommendation: Refusal  

Assessing Officer: Julia Ishak 
   

 

1 EXECUTIVE SUMMARY  

Council has received a Development Application DA-166/2025 seeking consent for the 
change of use of an existing facility to a warehouse and distribution centre with ancillary 
office and showroom functions at 337 Newbridge Road, Moorebank.  
 
The site is zoned E4 General Industrial pursuant to Liverpool Local Environmental Plan 
2008, and the proposed development is permissible with consent. 
 
The development application was notified for a period of 14 days from 22 April to 8 May 

2025 in accordance with the Liverpool City Council Community Engagement Strategy and 

Community Participation Plan 2022. No submissions were received during the public 

consultation period.  

 
The application is referred to the Liverpool Local Planning Panel (LLPP) in accordance with 
its referral criteria and procedural requirements in that the development falls into the 
category of:    
 

Departure from Development Standards  
Development that contravenes a development standard imposed by an 
Environmental Planning Instrument (EPI) by more than 10% or non-numerical 
development standards.  

 
The proposed development has a number of non-compliances, and these are not considered 

acceptable within the context of the site and it’s surroundings.  
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The non-compliances are summarised below:  

 

• The proposal does not comply with Clause 7.41(3) Certain developments in Zones 

E4 and E5 pursuant to the Liverpool Local Environmental Plan 2008. The 

development has a noncompliance of 250%. The detail of this non-compliance is 

discussed further in the report.    

• The proposal has a non-compliance with the Liverpool DCP regarding Part 7, Section 

11 – Change of Use of Existing Buildings 

The application has been assessed pursuant to the provisions of the Environmental Planning 

and Assessment (EP&A) Act 1979.Based on the assessment of the application, it is 

recommended that the application be refused.  

 

 

2. SITE DESCRIPTION AND LOCALITY 

 

2.1 The locality 

 

The site is located in an area characterised by existing industrial development in E4 General 
Industrial zone. The surrounding area is generally characterised by industrial building, 
warehouses and associated commercial operations.  
 
The site is situated approximately 1.14km south-east of the Liverpool Train Station and Bus 
Depot. The surrounding locality is predominantly industrial in character, comprising factories 
and warehouse developments. Chipping Norton Lake is located to the north, with Lake 
Moore approximately 30m to the north of the site, the Georges River situated around 715m 
further north, and Ernie Smith Reserve located approximately 466m to the north-west. There 
are no known local or State-listed heritage items in close proximity to the subject site. 
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Figure 1: Locality Surrounding the Proposed Development at 337 Newbridge Road, 

Moorebank (Source: Geocortex)  

 

2.2 The site  

 

The subject site is identified as Lot 201 in DP 58456 and is known as 337 Newbridge Road, 

Moorebank. It is irregular in shape with a total frontage of 129.29m to Newbridge Road, a 

rear boundary of 97.6m, an eastern side boundary of 130.56m and a western side boundary 

of 109.24m. The site has a total area of 1.62ha.  

 
Currently, the subject site contains a warehouse and factory facility, an office/showroom and 
staff amenities associated with industrial uses.  
 

Liverpool Train 

Station and Bus 

Depot 
Lake Moore 

Newbridge Road 

Georges River 

Heathcote Road 

Location of 

Subject Site 

Ernie Smith 

Reserve 
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Figure 2: Aerial view of 337 Newbridge Road, Moorebank (Source: Geocortex)  

 

3. BACKGROUND/HISTORY 

 

A brief history of the development application is provided below: 

 

Date Details 

03 April 2025 Application lodged. 

11 August 2025 Internal referral to: 

• Fire Safety 

25 August 2025 Internal referral to:  

• Flood Engineering 

21 August 2025 Withdrawal request letter issued raising the 

following:  

• The application nominated two 

separate land uses (warehouse and 

distribution centre, and hardware 

and building supplies), whereas the 

site may only accommodate one 

primary land use. Council advised 

that the application should be 

withdrawn and resubmitted with a 

Subject site  
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revised development description 

nominating a single permissible use.  

• The applicant was also advised that, 

should the proposal proceed as a 

warehouse and distribution centre, 

Clause 7.41 of the LEP 2008 would 

apply, limiting the gross floor area to 

2,000sqm on land within Area B. 

• Council noted that detailed signage 

plans had not been provided and 

that fully dimensioned elevation 

drawings would be required to 

enable a complete assessment. 

 

22 August 2025 The applicant responded to Council’s letter, 

contending that the proposal does not 

involve two separate land uses but rather 

“components of a single industrial 

operation”, and have therefore 

characterised the development as light 

industry. 

19 September 2025 Request for additional information issued 

raising the following:  

• the development description 

nominated two distinct land uses 

under the LLEP 2008 (“warehouse 

or distribution centre” and “hardware 

and building supplies”), and that the 

proposal cannot operate as both 

simultaneously due to the differing 

retail and operational functions of 

each definition. The applicant was 

required to clarify the intended 

primary use and demonstrate how 

the use would operate on the site 

• The request also advised that, 

should the proposal proceed as a 

warehouse or distribution centre, 

Clause 7.41 of the LLEP 2008 

applies, limiting the gross floor area 

to 2,000sqm and the application will 

need to be supported by a Clause 

4.6 variation. 

• If the use is to be characterised as 
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hardware and building supplies, the 

applicant must demonstrate 

compliance with the applicable retail 

parking rates of 1 space per 20sqm 

of leasable floor area under the 

LDCP 2008. 

03 October 2025 Amended documentation received, 

including: 

Clause 4.6 Variation Request to vary 

Clause 7.41 of the LLEP 2008 

30 October 2025 Internal referral to: 

• Strategic Planning  

10 November 2025 Internal referral to:  

• Traffic and Transport 

 

Council has subsequently received a number of Applications for the site. The following is a 

list of Development Applications related to the subject site.  

 

DA No.  Lodged Proposed Development Determined 

DA-147/1986 -- Sheet Metal Manufacture  -- 

DA-751/1988 -- Office alterations to 

existing industrial 

premises 

-- 

DA-1266/2007 29/05/20007 Alterations and additions 

to existing building to 

include staff amenities, 

new awning to loading 

area 

Approved 

DA-323/2009 12/09/2008 Alterations and additions 

to existing industrial 

development to include a 

new office building at the 

rear of site over existing 

car park. Note: Proposed 

development is 

Nominated Integrated 

Development (Water 

Management Act 2000) 

Approved 

DA-323/2009/A 22/12/2010 Modification to include 

deletion of windows to 

amenities building and 

relocation of disabled car 

parking space 

Approved 

DA-147/1986/A --- Modification to DA- --- 
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147/1986 pursuant to 

Section 96(1A) of the 

Environmental Planning & 

Assessment Act. The 

modification 

retrospectively approves 

an existing spray booth 

 

It is noted that a development for the purpose of a warehouse and distribution centre located 

to the east of the subject site was approved in April 2020 with a total GFA of 2,046.81sqm. 

While this exceeds the 2,000sqm threshold under Clause 7.41 of the LLEP 2008, the 

variation equates to only 2.34% and is considered minor in nature, particularly when 

compared to the extent of the variation sought under the current proposal. 

 

4. DETAILS OF THE PROPOSAL 

 

The development application seeks approval for the change of use of the existing industrial 

building to a warehouse and distribution centre with ancillary office and showroom functions.  

 

Key components of the proposal include: 

• The consolidation and reconfiguration of the existing buildings to operate as a single 

warehouse and distribution facility. 

• Provision of ancillary office and showroom spaces to accommodate administrative 

functions and the display of products for trade customers. 

• Minor internal fit out works proposed and no external alterations.  

 

Hours of operation  

 

The proposed operating hours are from 7am to 5:30pm Monday to Saturday. 
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Figure 3: Proposed Site Plan  

 

The development application seeks approval for change of use of the existing industrial 
building from a warehouse to vehicle sales or hire premises, involving no physical works. 
 

 

5. STATUTORY CONSIDERATIONS 

 

5.1 Relevant matters for consideration 

 

The relevant planning instruments/policies applicable to the proposed development are as 

follows: 

 

• State Environmental Planning Policy (Transport and Infrastructure) 2021; 

• State Environmental Planning Policy (Resilience and Hazards) 2021; 

• State Environmental Planning Policy (Biodiversity and Conservation) 2021;  

• Water Management Act 2000 

• Liverpool Local Environmental Plan (LLEP) 2008; 

• Liverpool Development Control Plan (LDCP) 2008. 
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Contributions Plans 

• No contributions plans are applicable as the proposed development does not require 

contributions to be paid.   

 

6. ASSESSMENT  

 

The development application has been assessed in accordance with the relevant matters of 

consideration prescribed by Section 4.15 Evaluation of the EP&A 1979 and the 

Environmental Planning and Assessment Regulation 2000, as follows:  

 

6.1 Section 4.15(1)(a)(i) – Any Environmental Planning Instrument  

(a)  State Environmental Planning Policy (Transport and Infrastructure) 2021 

 

The proposed development is located on a lot fronting a classified road (Newbridge Road), 

and as such, Clause 2.119 of the SEPP (Transport and Infrastructure) 2021 applies to the 

application. 

 

Clause 2.119 – Development with frontage 

to classified road 

Comment 

(2) The consent authority must not grant consent to development on land that has a frontage 

to a classified road unless it is satisfied that— 

(a) where practicable and safe, vehicular 

access to the land is provided by a road 

other than the classified road, and 

Existing vehicular access to the land is 

provided from Newbridge Road.  

(b) the safety, efficiency and ongoing 

operation of the classified road will not be 

adversely affected by the development as a 

result of— 

(i) the design of the vehicular access to the 

land, or 

(ii) the emission of smoke or dust from the 

development, or 

(iii) the nature, volume or frequency of 

vehicles using the classified road to gain 

access to the land, and 

The proposed development would not impact 

operation of the classified road as: 

(i) the only access available is via Newbridge 

Road. No changes are proposed to access,  

(ii) no smoke or dust is expected to be 

emitted from the development,  

(iii) the nature, volume and frequency of 

vehicles accessing the land from the 

classified road would not create any 

additional impacts on Newbridge Road 

beyond what exists due to other 

development in the vicinity. 

(c) the development is of a type that is not 

sensitive to traffic noise or vehicle emissions, 

or is appropriately located and designed, or 

includes measures, to ameliorate potential 

traffic noise or vehicle emissions within the 

site of the development arising from the 

classified road. 

The development is of a type which is not 

sensitive to traffic noise or vehicle emissions. 
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Council’s Traffic Management section has reviewed and supported the application and have 

not indicated that a referral to TfNSW is warranted on the grounds of traffic generation. 

Therefore a referral has not been made in this instance.  

 

Based on the above assessment, the proposal is considered to comply with the SEPP 

(Transport and Infrastructure) 2021. 

 

(b)  State Environmental Planning Policy (Resilience and Hazards) 2021  

 

Pursuant to Clause 4.6 of SEPP (Resilience and Hazards) 2021, a consent authority is 

unable to grant development consent unless it has considered whether the land is 

contaminated and, if so, whether the consent authority is satisfied that the land is suitable in 

its contaminated state, or can be remediated to be made suitable for the purposes for which 

the development is proposed to be carried out. 

 

Clause 4.6 - Contamination and remediation 

to be considered in determining 

development application 

Comment 

(1)  A consent authority must not consent to the carrying out of any development on land 

unless:  

(a)  it has considered whether the land is 

contaminated, and 

The site has not been identified as 

contaminated, but is located in a General 

Industrial zone, so contamination may have 

occurred. 

(b)  if the land is contaminated, it is satisfied 

that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for 

the purpose for which the development is 

proposed to be carried out, and 

The proposal seeks to change the use of 

the site from one industrial activity to a 

warehouse use within the existing building. 

The site is currently being used as a sheet 

metal manufacturing factory. No building 

works or excavation are proposed, and the 

existing layout, structural form and overall 

operational arrangement of the site will 

remain unchanged. Accordingly, the site is 

considered suitable to accommodate the 

proposed use. 

(c)  if the land requires remediation to be made 

suitable for the purpose for which the 

development is proposed to be carried out, it is 

satisfied that the land will be remediated 

before the land is used for that purpose. 

The land does not require remediation. 

 

In order to determine whether a Preliminary Site Investigation (PSI) is required, a detailed 

understanding of the historical processes, activities and materials associated with the former 

sheet-metal fabrication business is necessary. The applicant has not provided sufficient 
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information regarding the nature of operations, chemicals used, storage practices, waste 

handling or potential sources of contamination. Without this information, Council is unable to 

ascertain whether the previous use poses any contamination risk that would warrant further 

investigation. 

 

Based on the above assessment, the proposal is not considered to satisfy the relevant 

objectives and provisions of SEPP 55, therefore, it is considered that the subject site is 

suitable for the proposed development if it were to be supported. 

 

(c) State Environmental Planning Policy (Biodiversity and Conservation) 2021  

 

The subject land is located within the Georges River Catchment and as such the State 

Environmental Planning Policy (Biodiversity and Conservation) 2021 – Chapter 6 Water 

Catchments is applicable. This chapter generally aims to protect the environment of river 

systems, including the Georges River system by ensuring that impacts of future land uses 

are considered in a state, regional, and local context. 

 

The proposed development does not involve any physical works, and as such it is 

considered to comply with the SEPP (Biodiversity and Conservation) 2021 as it would not 

alter stormwater flows. 

 

(d)     Water Management Act 2000 

 

The development is within 40m of a watercourse and an assessment against controlled 

activity approvals is required.  

 

Section 91 – Activity approvals Comment 

(1)  There are two kinds of activity approvals, namely, controlled activity approvals and 

aquifer interference approvals. 

(2)  A controlled activity approval confers a 

right on its holder to carry out a specified 

controlled activity at a specified location in, on 

or under waterfront land. 

No works are being conducted within, on or 

under the waterfront land 

(3)  An aquifer interference approval confers a 

right on its holder to carry out one or more 

specified aquifer interference activities at a 

specified location, or in a specified area, in the 

course of carrying out specified activities. 

The proposal is not a large scale activity that 

involves excavation. 

 

Based on the above assessment, the proposal is considered to satisfy the relevant 

objectives against the provisions of the Water Management Act 2000. 
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(e) Liverpool Local Environmental Plan 2008  

 

(i) Zoning  

 

The subject site is zoned E4 General Industrial pursuant to the LLEP 2008. An extract of 

the zoning map is provided in Figure 4 below. 

 

 
Figure 4: Zoning Map (source: Geocortex) 

 

(ii) Permissibility 
 
The proposed development is best defined by the standard instrument as warehouse or 
distribution centre, which is identified as permitted land use with consent within the E4 Zone 
under Liverpool Local Environment Plan 2008. 
 

warehouse or distribution centre means a building or place used mainly or 
exclusively for storing or handling items (whether goods or materials) pending their 
sale, but from which no retail sales are made, but does not include local distribution 
premises. 

 
(iii) Objectives of the zone 
 
The objectives of the E4 General Industrial zone are as follows: 
 

• To provide a range of industrial, warehouse, logistics and related land uses. 

• To ensure the efficient and viable use of land for industrial uses. 
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• To minimise any adverse effect of industry on other land uses. 

• To encourage employment opportunities. 

• To enable limited non-industrial land uses that provide facilities and services to meet 
the needs of businesses and workers. 

• To allow other land uses that are compatible with industry and that can buffer heavy 
industrial zones while not detracting from centres of activity. 

 
The proposal is considered to not be consistent with the objectives of the zone in that the 
proposal does not ensure the efficient and viable use of land for land for industrial purposes, 
it does not minimize adverse impacts of industry use on other land uses and it does not limit 
non-industrial land uses 
 
(iv) Principal Development Standards 
 

LLEP 2008 contains a number of principal development standards which are relevant to the 

proposal, as detailed below.  

 

Development 

Provision 
Requirement Proposed Comment 

Part 4 Principal Development Standards 

4.3 Height of 

Buildings 
30m 

No change to existing 

building height.  
Not Applicable 

4.4 Floor Space 

Ratio 
Not Applicable 

4.6 Exceptions to 

development 

standards 

Provisions relating 

to exceptions to 

development 

standards. 

Clause 4.6 request to 

vary Clause 7.41 has 

been considered as part 

of this application. 

Considered 

unacceptable – 

see Clause 4.6 – 

Variation 

assessment below 

5.21 Flood 

planning 

Consent must not 

be granted unless 

the consent 

authority is 

satisfied the 

development will 

not have adverse 

effects on flood 

behaviour and will 

be safe to 

inhabit/evacuate. 

No change to building 

footprint, and Council’s 

Floodplain Engineer has 

supported the proposal 

subject to conditions of 

consent.  

Complies by 

conditions 

Part 7 Additional Local Provisions 

7.41 Certain 

developments in 

Zones E4 and E5 

If development for 

the purpose of 

warehouse or 

distribution centre 

The proposal seeks to 

operate a warehouse of 

distribution centre with a 

total gross floor area of 

Considered 

unacceptable – 

see Clause 4.6 – 

Variation 
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is permitted under 

this plan in Zone 

E4 General 

Industrial or Zone 

E5 Heavy 

Industrial, the 

gross floor area 

must not exceed 

2,000 square 

metres.  

6,999sqm. A Clause 4.6 

Variation Request has 

been submitted.  

assessment below 

 

Clause 4.6 – Exceptions to development standards 

 

(Variation to Clause 7.41 – Certain developments in Zones E4 and E5) 

 

Clause 7.41(3) of the Liverpool Local Environmental Plan 2008 (LLEP) states: 

 

(3) Warehouse or distribution centres If development for the purpose of a warehouse or 

distribution centre is permitted under this Plan on land identified as “Area B” on the Land 

Zoning Map, the gross floor area must not exceed 2,000 square metres. 

 

The subject proposal seeks a variation to the maximum floor area used for hard stand space 

under the LLEP 2008. The maximum floor area used for hard stand space is to be 500sqm. 

The subject development proposes a total floor area used for hard stand space of 6,999sqm. 

This equates to a variation of 4,999sqm, which is expressed in a percentage as 250% to the 

development standard. 

 

Pursuant to Clause 4.6 of the LLEP 2008, the applicant has submitted a written request 

seeking a variation to the maximum gross floor area used for the purpose of a warehouse or 

distribution centre as prescribed by Clause 7.41.  

 

The objectives and standards of Clause 4.6 of the LLEP 2008 are as follows:  

 

(1)  The objectives of this clause are as follows— 

 

(a) to provide an appropriate degree of flexibility in applying certain development 
standards to particular development, 

(b) to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 

 

(3)  Development consent must not be granted to development that contravenes a 

development standard unless the consent authority is satisfied the applicant has 

demonstrated that— 
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(a) compliance with the development standard is unreasonable or unnecessary in 
the circumstances, and 

(b) there are sufficient environmental planning grounds to justify the contravention of 
the development standard. 

 

The applicant submitted a Section 4.6 Variation request, dated 3 October 2025, in order to 

justify the variation described above. (Attachment D).  

 

(a) Compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case 

 

The applicant has provided the following justification for the non-compliance with the 

development standard: 

 

Applicant Comment: 

 

The applicant seeks a variation to the gross floor area development standard for 

warehouses 

and distribution centres under Clause 7.41(3) of the Liverpool LEP 2008. In this instance, 

strict 

compliance with the 2,000m² limit is considered both unreasonable and unnecessary, having 

regard to the established planning principles set out in Wehbe v Pittwater Council [2007] 

NSWLEC 827 (Preston CJ). 

 

The site already accommodates a total floor area of 6,999m² within a lawful, established 

industrial complex that was constructed well before the introduction of the 2,000m² 

warehouse 

cap in Clause 7.41. The proposal simply seeks to adaptively reuse this built form for 

warehousing and distribution purposes, supported by ancillary office and showroom areas. 

 

In particular, reliance is placed on Wehbe reasons 1 and 3. First, the proposed development 

is consistent with the objectives of the development standard, notwithstanding the numerical 

non-compliance. The restriction in Clause 7.41 is intended to manage the scale and intensity 

of warehouse activities in Area B to ensure compatibility with the zone and to minimise 

amenity 

impacts. In this case, the proposal achieves those objectives, as it makes use of an existing 

industrial complex without adding to the bulk or intensity of development. 

 

Second, the underlying objective of the standard is achieved notwithstanding the 

exceedance. 

The development will continue to operate in a manner compatible with the surrounding 

industrial context, with no adverse environmental, traffic, or amenity impacts. The use of the 

full 6,999m² building is consistent with the intent of the E4 General Industrial zone, which is 

to 

accommodate employment-generating industrial and logistics operations. 
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The proposal is consistent with recent precedents in both Moorebank and the broader 

Liverpool LGA where large-scale warehouse and distribution centres have been approved 

well in excess of 2,000m². These approvals demonstrate that large-format warehousing is 

both typical and strategically encouraged within the Liverpool LGA and its surrounding 

industrial areas. In this context, the numerical 2,000m² cap is increasingly outdated, and its 

rigid application would undermine the efficient and economic use of land already developed 

for industrial purposes. 

 

Council Comment:  

 

In this case, Council is in the view that the none of the five circumstances are satisfied.  

 

1. Whether the objectives of the standard are achieved despite non-compliance 

 

Council’s Strategic Planning team has confirmed that the intent of the Clause is to 

preserve the proper industrial use function of the employment zone land from other 

uses that could be facilitated on other sites to ensure that that there are no adverse 

impacts on the intended function of these industrial lands. The proposed 6,999sqm 

GFA represents a regional-scale operation, which is fundamentally inconsistent with 

the planned function of this precinct and this control. 

 

2. Whether the underlying objective of the standard is not relevant to the 

development 

The objective of the standard is directly relevant as the proposal is seeking to 

operate in a manner the standard seeks to limit by utilizing a GFA greater than 

2,000sqm. The variation would undermine the intended preservation of the site for 

industrial land uses.  

 

3. Whether the objective of the standard would be defeated or thwarted by 

compliance 

 

Compliance with the standard would not defeat the purpose of the standard. 

Compliance is necessary to uphold the intended industrial use and prevent large-

format warehouse operations in a location where the intent is to preserve the proper 

function and prevent impacts from larger scale development.  

 

4. Whether the standard has been virtually abandoned or destroyed by past 

Council decisions 

 

There is no evidence that Council has routinely supported variations of this 

magnitude for warehouse and distribution centres in Area B.  

 

5. Whether the zoning or application of the standard is unreasonable or 

inappropriate for the land 
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The site is appropriately zoned E4 General Industrial, and the development standard 

is purposefully applied to this zone to control scale and intensity. 

 

Unreasonable or unnecessary in thein the circumstances of the case –  

 

Applicants Comment:  

 

The applicant contends that strict compliance with the 2,000sqm gross floor area limit in 

Clause 7.41 is unreasonable and unnecessary in this case, as the proposed warehouse and 

distribution centre would operate entirely within the existing 6,999sqm industrial building with 

no increase in bulk, scale, or external works. They argue that the larger floor area is a 

functional requirement of handling and storing bulky goods (such as tiles, sanitary ware, and 

flat-pack kitchens), rather than an intensification of activity. The applicant states that 

enforcing the 2,000sqm cap would effectively “sterilise” the lawful existing floorspace and 

prevent the efficient economic use of the site for employment-generating industrial purposes.  

 

They further submit that the proposal remains compatible with the surrounding industrial 

context of the Moorebank precinct, would not result in additional amenity or traffic impacts 

beyond those expected in the E4 zone, and therefore achieves the intent of the standard 

notwithstanding the numerical exceedance. 

 

Council Comments:  

 

Council does not agree that strict compliance with the 2,000sqm gross floor area limit in 

Clause 7.41 is unreasonable or unnecessary in this case. While the proposal utilises an 

existing industrial building, the development standard is intended to restrict large-format 

warehouse and distribution centres within Area B to ensure that high-intensity logistics 

operations are directed to strategically suitable locations. The proposed 6,999sqm 

warehouse represents a significantly larger scale of operation than that intended for this 

area.  

 

The applicant’s reasoning relies primarily on the existence of the current building footprint; 

however, the presence of an existing structure does not remove the requirement to comply 

with the development standard, nor does it justify the introduction of a large-scale distribution 

centre in an area intended for small to medium-scale industrial activities. The argument that 

the floor area is “functionally necessary” does not demonstrate that the objectives of the 

standard are achieved, nor that strict compliance would result in an inferior planning 

outcome. Instead, supporting the variation would undermine the purpose of the control, 

create an inconsistent development pattern, and establish an undesirable precedent for 

similar large-scale warehouse uses in Area B. 

Accordingly, the applicant has not demonstrated that the numeric limit is unreasonable or 

unnecessary, nor that the proposed development achieves the objectives of Clause 7.41. 

The Clause 4.6 Variation Request is therefore not supported. 
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(b) There are sufficient environmental planning grounds to justify contravening the 

development standard 

 

The applicant has provided the following comment as to how there are sufficient 

environmental planning grounds to justify contravening the development standard: 

 

The applicant submits that there are sufficient environmental planning grounds to support 

the variation, as the proposed warehouse and distribution centre would operate entirely 

within the existing 6,999sqm industrial building, with no new works or increase in bulk, scale 

or height. They argue that the additional floor area is functionally required for the storage 

and circulation of bulky goods, and that strict compliance with the 2,000sqm cap would 

unnecessarily limit the lawful use of an established industrial facility.  

 

The applicant contends that the proposal would not result in adverse amenity, traffic or visual 

impacts, as the site is already equipped to accommodate logistics operations with dedicated 

loading areas and on-site parking. They further state that the development is consistent with 

the industrial character of the Moorebank logistics precinct, supports ongoing employment, 

and aligns with the strategic role of the area. The applicant also argues that the Clause 7.41 

floor area cap is outdated in light of current strategic planning work for Moorebank, and that 

varying the standard would result in a more efficient and orderly use of the land. 

 

Council’s Comments:  

 

Council does not agree that sufficient environmental planning grounds exist to justify the 

proposed variation. While the proposal seeks to reuse an existing industrial building, the 

purpose of Clause 7.41 is to prevent large-format warehouse and distribution centres from 

establishing in Area B, in order to maintain an appropriate scale of industrial activity and to 

ensure that high-intensity logistics uses are directed to strategic industrial locations that are 

more suitable. The proposed 6,999sqm warehouse represents a regional-scale operation, 

which is significantly larger than the local industrial scale intended by the development 

standard. 

 

The applicant’s justification relies primarily on the presence of existing floorspace; however, 

the existence of a building does not override the requirement to comply with the LEP. To 

support the variation on this basis would undermine the effectiveness of the control and 

allow the scale of operations, rather than planning policy, to determine land use outcomes. 

This would set an undesirable precedent that would erode the industrial land hierarchy 

established by the LEP and could encourage similar large-scale distribution operations in 

locations not intended to accommodate them. 

 

While it is acknowledged that the existing buildings were constructed prior to the introduction 

of this control, this does not exempt the proposal from complying with the current planning 

framework. Clause 7.41 was introduced through Amendment No. 82 to the Liverpool LEP 

2008 in 2020, and it applies to all development within Area B including changes of use 
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undertaken after its commencement. The intent of the clause is to manage the scale and 

intensity of warehouse and distribution activities, regardless of when the built form was 

originally constructed. The existence of an older building does not negate the requirement to 

assess the proposed use against contemporary controls designed to protect the proper 

function, capacity and environmental performance of industrial land. Therefore, the age of 

the structure does not provide sufficient justification for disregarding the current GFA limit or 

the objectives that the clause seeks to achieve. 

 

Council’s Strategic Planning Team has confirmed that the intent of Clause 7.41 is not 

changing as part of the current LEP review, and the gross floor area limitations are proposed 

to remain. Therefore, the standard continues to serve a clear planning purpose and remains 

necessary to guide the orderly distribution of industrial uses across the LGA. 

 

The reference to future strategic planning work in Moorebank does not justify a departure 

from the current statutory planning controls that apply to the site. Until such time as any 

proposed rezoning or policy shift is formally adopted, Clause 7.41 remains in full effect and 

must be applied consistently. 

 

For these reasons, the Clause 4.6 Variation Request is not supported. 

 

6.2 Section 4.15(1)(a)(ii) - Any Draft Environmental Planning Instrument  

There are no draft Environmental Planning Instruments which apply to the development. 
 
6.3 Section 4.15(1)(a)(iii) - Any Development Control Plan  

(a)  Liverpool Development Control Plan (LDCP) 2008 

 

The application has also been assessed against the relevant controls of the LDCP 2008, 

particularly Part 1 General Controls for all Development and Part 7 Development in Industrial 

Zones. 

 

The proposal is considered to be consistent with the key controls outlined in the Liverpool 

Development Control Plan 2008. All relevant compliance tables for the LDCP 2008 can be 

found in Report Attachment 2. 

 

6.4 Section 4.15(1)(a)(iiia) - Planning Agreements 

There are no Planning Agreements which apply to the development. 
 

6.5 Section 4.15(1)(a)(iv) - The Regulations 

The Environmental Planning and Assessment Regulation 2021 requires the consent 
authority to consider the provisions of the BCA and the Safety standards for 
demolition (AS 2601 – 2001). Accordingly, appropriate conditions of consent could be 
imposed were development consent be granted.  
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6.6 Section 4.15(1)(b) - The Likely Impacts of the Development  

Natural and Built Environment 

 

The proposed change of use involves no changes to the built form of the site, and is 

not an offensive or polluting industry, and as such it is considered that the 

development would not have any impacts on the natural or built environments.   

 

The scale of the use exceeds what is anticipated for the precinct, leading to 

operational impacts that may conflict with the planned character and capacity of 

nearby industrial lots. Although the building itself remains unchanged, the mismatch 

between the intended scale of development and the proposed use results in 

environmental impacts beyond what the planning controls seek to accommodate. 

 

 Social Impacts and Economic Impacts 

 

The proposal has broader social and economic impacts because it undermines the 

intent of  clause 7.33, which is to preserve the proper function of industrial land and 

prevent the impacts associated with oversized developments.  

 

6.7 Section 4.15(1)(c) - The Suitability of the Site for the Development  

The proposal does not comply with the relevant planning controls, and therefore the 

site is not considered to be suitable for the proposed development.  

 

6.8 Section 4.15(1)(d) - Any submissions made in accordance with the Act or the 

Regulations  

 

(a) Internal Referrals  

 

The following comments have been received from Council’s Internal Departments:  

 

DEPARTMENT COMMENTS 

Fire Safety Supported, no conditions required 

Flood Engineering Supported, subject to conditions of consent  

Traffic and Transport  Approval subject to conditions of consent  

Strategic Comments provided. 

 

(b) External Referrals  

 

Nil  
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(c) Community Consultation  

 

The proposal was not required to be advertised/notified in accordance with the Community 
The proposal was advertised/notified for a period of 14 days from 22 April 2025 to 8 May 
2025 in accordance with Community Participation Plan 2022. No submissions were received 
in response to the public consultation process.  
 

6.9 Section 4.15(1)(e) - The Public Interest  

 

The proposal is considered to not be in the public interest. 
 

7. DEVELOPMENT CONTRIBUTIONS 

 

Developer contributions are not applicable to this application. 

 

8. CONCLUSION 

 

The application has been assessed having regard to the provisions of Section 4.15 of the 

EP&A Act 1979, and the Environmental Planning Instruments, including the applicable State 

Environmental Planning Policies, Liverpool LEP 2008, LDCP 2008, and the relevant codes 

and policies of Council. 

 

Based on the assessment of the application, it is recommended that the application be 

refused.  

9. RECOMMENDATION 

That Development Application DA No-166/2025 be refused. 

 

ATTACHMENTS 

 
1. Reasons for Refusal 

2. Liverpool DCP Compliance Tables 

3. Architectural Plans 

4. Applicant's Clause 4.6 variation statement  
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